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LAW  BlfAftTHBHT. 


PREFACE. 


The  fact  that  there  is  no  practical  book  of  modero 
times  which  deals  at  all  exhaustively  with  the  subject  will 
be,  it  is  hoped,  a  sufficient  apology  for  my  offering  the 
present  work  to  the  profession  and  the  public.  It  has 
heretofore  been  necessary  to  consult  several  text-books 
before  being  able  to  ascertain  the  law  affecting  the 
relationship  of  limited  owner  and  reversioner  or  remainder- 
man, apart  from  contract  expressed  or  implied. 

An  investigation  of  the  existing  law  convinces  me  that 
there  are  many  points  in  which  the  law  would  be  the  better 
for  alteration.  Thus,  it  might  reasonably  be  an  obligation 
on  a  tenant  without  impeachment  of  waste,  that  if  he 
cuts  timber  he  should  replant.  There  is  no  obligation 
to  that  effect  even  where  a  tenant  for  life  cuts  under  the 
powers  of  the  Settled  Land  Acts,  though  "planting"  is 
one  of  the  improvements  authorised  out  of  capital.  A 
tenant  in  tail  should  probably  be  under  the  same  obliga- 
tion. At  any  rate,  his  guardian  cutting  during  his  infancy 
should  be  so  bound,  and  so  should  the  committee  of  a 
lunatic* 

At  present,  timber  and  minerals  do  not  become  the 
property  of  an  unimpeachable  tenant  for  life  or  tenant 

*  See- an  article  in  Quarterly  Review  for  July. 

\  Co  C^,  O  ^^^ 
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in  tail  until  severance,  and  the  death  of  either,  pending 
the  execution  of  a  contract,  teraainates  the  power  of  the 
purchaser  to  cut  and  carry  away.  It  would  seem  reason- 
able to  allow  the  purchaser  power  to  coinplete  the  contract 
as  against  the  inheritance,  subject  to  the  obligation  of 
paying  the  remainderaaen  the  price  applicable  to  the 
chattels  severed  since  the  death,  upon  showing  to  the 
Court  or  trustees  that  the  contract  is  such  as  would  have 
been  reasonable  for  a  tenant  for  life  to  make  under  the 
Settled  Laud  Acts.  At  present,  by  ss.  31,  58  of  the  Act  of 
1882,  a  tenant  in  tail  and  an  unimpeachable  life  tenant 
can  only  contract,  so  as  to  bind  the  reversion,  if  they 
contract  in  the  same  way  as  an  ordinary  tenant  for  life, 
and  resign  to  the  capital  of  the  estate  a  portion  of  the 
income  to  which  they  are  strictly  entitled. 

It  is  to  be  regretted  that  the  decisions  of  the  Courts 
of  Equity  as  to  the  liability  of  a  tenant  for  life  for 
permissive  waste  have  not  followed  those  of  the  Common 
Law,  by  which  a  lessee  has  been  held  liable  for  the  results 
of  permissive  waste,  e^.  for  actual  damage  to  premises 
through  not  keeping  them  wind  and  water-tight. 

There  seems  to  be  no  satisfactory  reason  for  the 
divergence  ;  but  perhaps  the  last  has  not  been  heard  on 
this  subject.  At  present,  a  tenant  for  life  is  in  this 
peculiar  position  :  he  is  not  liable  to  repair,  but  he  will 
not  be  allowed  any  portion  of  the  capital  of  the  estate 
to  maintain  the  premises,  and  if  he  expends  his  own 
income  he  will  not  be  recouped.  At  the  termination  of 
his  tenancy,  the  dilapidations,  if  serious  enough,  would 
in  many  cases  be  a  charge  on  the  inheritance. 
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Lastly,  the  Lord  Chancellor's  bill  for  the  limitatioa  of 
actions  in  cases  of  tort  (p.  395)  would  seem  likely  to  have 
a  pernicious  eflFect  as  regards  the  law  of  waste,  and  will,  if 
passed,  prevent  a  reversioner  suing  for  damages,  unless 
the  action  is  begun  within  one  year  of  the  waste  com- 
mitted. So  that  if  a  life  tenant  for  years  commits  waste, 
to  however  great  an  extent,  he  will  be  unimpeachable  after 
the  lapse  of  a  year  unless  he  makes  profit  by  the  waste. 
In  general,  it  is  practically  impossible  to  discover  waste 
so  early  as  one  year  after  its  commission,  for  reversioners 
often  enough  live  far  from  the  property  affected ;  and  yet 
with  reasonable  diligence  (proviso  in  s.  1)  the  waste  could 
be  ascertained.* 

I  have  had  occasion  to  criticise  several  decisions  in  the 
course  of  this  book,  and  among  them  Murphy  v.  Daly 
(p.  19);  Woodhouse  v.  Walker  (p.  219);  Dames  v.  Z)., 
pp.  218,  219  ;  in  re  Cartwright  (p.  222). 

In  some  instances  objection  may  be  taken  that  I  have 
given  too  much  prominence  to  cases  decided  on  the 
old  statutory  action  of  waste  ;  but  if  this  be  a  failing,  my 
excuse  is  that  a  practitioner  who  has  occasion  to  refer 
to  the  older  law  may  require  some  assistance  in  avoiding 
the  pitfalls  incident  to  this  very  technical  action  and  its 
forms  of  pleading.  It  has  not,  however,  been  practicable 
in  all  cases  to  ascertain  whether  decisions  were  in  statutory 
actions  or  in  actions  on  the  case,  as  the  reports  are 
frequently  obscure  on  this  rather  essential  point. 

I   have   endeavoured    to   note   the   effect   of  modern 

*  The  bill  passed  the  House  of  Lords,  but  was  withdrawn  in  the  House 
of  Commons  owing  to  pressure  of  other  business. 
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legislation  on  the  pre-existing  law,  and  have  given  the 
more  important  statutes  in  the  form  of  an  Appendix- 
I  have  not  thought  it  necessary  or  proper  to  convert 
this  book  into,  in  part,  a  treatise  on  the  Settled  Land 
Acts,  &c. 

In  treating  the  cases  I  have  adopted  a  modified  form 
of  digest,  preferring  to  give,  where  possible,  the  actual 
words  of  the  decisions ;  but  in  certain  portions  I  have 
used  a  more  abbreviated  method  as  more  suitable  to  the 
subject  in  hand. 

A  few  American  decisions  of  importance  have  been 
cited. 

W.   A.   BEWES. 


Augtist^  1894. 

Lincoln^s  Inn. 
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INTRODUCTORY. 

THE   OLD   STATUTORY   AND   COMMON    LAW   REMEDIES. 

By  the  old  Common  Law,  apart  from  any  statute, 
the  three  following  persons  were  liable  for  w.,  since  they 
held  by  operation  of  law  and  not  by  contract  or  quasi 
contract:  —  tenants  in  dower  and  by  the  curtesy,  and 
guardians  in  chivalry.  In  2  Inst.  300  Lord  Coke  says  : 
**  The  tenant  in  dower  and  likewise  the  tenant  by  the 
curtesy  had  two  punishments,  viz.,  to  yield  damages 
to  the  value  of  the  w.,  and  a  keeper  or  curate  to  be 
appointed  to  them,  who  should  withstand  any  w.  to  be 
afterwards  done  by  them.  And  the  guardian  had  three 
punishments :  1.  He  should  lose  the  custody.  2.  He 
should  yield  damages  to  the  value  of  the  w. ;  and  3.  He 
should  be  fined  to  the  king,  for  that  contrary  to  the  trust 
in  him  reposed  by  reason  of  his  guardianship,  he  did 
w.  to  the  disherison  of  the  heir,  and  this  did  hold  as  well 
in  case  of  a  guardian  in  droit,  as  a  guardian  in  fait." 
Also  by  the  custom  of  the  City  of  London  an  action  at  law 
lay  for  w.  in  houses.     2  Inst.  299. 

The  first  statutory  mention  of  the  subject  is  in  con- 
nection with  the  destruction  of  their  wards'  estates  by 
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guardians  in  chivalry,  and  occurs  in  No.  3  of  the  Articles 
of  the  Barons  presented  to  King  John  in  a.d.  1215, 
appearing  in  an  amplified  form  as  ss.  4-6  of  the  Great 
Charter: — 

•'S.  4.  The  keeper  of  the  land  of  such  an  heir,being  within 
age,  shall  not  take  of  the  lands  of  the  heir,  but  reasonable 
issues,  reasonable  customs,  and  reasonable  services,  and  that 
without  destruction  and  w.  of  his  men  and  his  goods. 
And  if  we  commit  the  custody  of  such  land  to  the  sheriff, 
or  to  any  other,  which  is  answerable  unto  us  for  the 
issues  of  the  same  land,  and  he  make  destruction  or  w. 
of  those  things  that  he  hath  in  custody,  we  will  take  of 
him  amends  and  recompence  therefore,  and  the  land  shall 
be  committed  to  two  lawful  and  discreet  men  of  that  fee, 
which  shall  answer  unto  us  for  the  issues  of  the  same  land, 
or  unto  him  whom  we  will  assign.  And  if  we  give  or  sell 
to  any  man  the  custody  of  any  such  land,  and  he  therein 
do  make  destruction  or  w.,  he  shall  lose  the  same  custody ; 
and  it  shall  be  assigned  to  two  lawful  and  discreet  men  of 
that  fee,  which  also  in  like  manner  shall  be  answerable  to 
us,  as  afore  is  said. 

"  S.  5.  The  keeper,  so  long  as  he  hath  the  custody  of  the 
land  of  such  an  heir,  shall  keep  up  the  houses,  park, 
warrens,  ponds,  mills,  and  other  things  pertaining  to  the 
same  land,  with  the  issues  of  the  said  land  ;  and  he  shall 
deliver  to  the  heir,  when  he  cometh  to  his  full  age,  all  his 
land  stored  with  ploughs,  and  all  other  things,  at  the  least 
as  he  received  it.  All  these  things  shall  be  observed  in 
the  custodies  of  archbishoprics,  bishoprics,  abbeys,  priories, 
churches,  and  dignities  vacant,  which  appertain  to  us; 
except  this,  that  such  custody  shall  not  be  sold. 

**  S.  6.  Heirs  shall  be  married  without  disparagement." 

Up  to  this  time  no  protection  was  given  to  tenants 
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holding  by  agreement  or  quasi  agreement,  as  '*  tenant 
for  life  and  for  years  came  in  by  demise  and  lease 
of  the  owner  of  the  land,  &c.,  and  therefore  he  might 
in  his  demise  provide  against  the  doing  of  w.  by  his 
lessee,  and  if  he  did  not,  it  was  his  negligence  and 
default"  2  Inst.  299 ;  Co.  Lit.  54  a.  But  the  Statute 
of  Marlbridge  was  passed  to  remedy  this  deficiency,  and 
by  this  Act  (1267),  52  Henry  3,  c.  23,  s.  2,  it  was 
enacted : — 

''Also  fermors  during  their  terms  shall  not  make  w., 
sale,  nor  exile  of  house,  woods,  and  men,  nor  of  anything 
belonging  to  the  tenements  that  they  have  to  farm,  with- 
out special  licence  had  by  writing  of  covenant,  making 
mention  that  they  may  do  it ;  which  thing  if  they  do,  and 
thereof  be  convict,  they  shall  yield  full  damage  and  shall 
be  punished  by  amerciament  grievously."  (a) 

This  statute  extended  only  to  those  who  held  by  lease 
for  life,  lives,  or  a  term  of  years  by  deed  or  without  deed. 
2  Inst  145.     See  Co.  Lit.  54  a,  as  to  special  occupant. 

By  the  Statute  of  Gloucester  (1278),  6  Ed.  1,  st  1, 
c.  5,  tenants  not  holding  by  lease  were  protected,  a  writ 
of  w.  was  instituted,  and  penalties  were  increased.  It 
runs  as  follows : — 

"  A  man  from  henceforth  shall  have  a  writ  of  w.  in  the 
chancery  against  him  that  holdeth  by  law  of  England,  or 
otherwise  for  term  of  life,  or  for  term  of  years,  or  a 
woman  in  dower.  (2)  And  he  which  shall  be  attainted  of 
w.  shall  lose  the  thing  that  he  hath  wasted,  and  moreover 
shall  recompense  thrice  so  much  as  the  w.  shall  be  taxed 
at  (3)  And  for  w.  made  in  the  time  of  wardship,  it  shall 
be  done  as  is  contained  in  the  Great  Charter.  (4)  And 
where  it  is  contained  in  the  Great  Charter,  that  he  which  did 

(a)  The  word  '*  sale  "  is  not  in  the  Latin. 
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w.  during  the  custody,  shall  leese  the  wardship,  (5)  it 
is  agreed  that  he  shall  recompense  the  heir  his  damages 
for  the  w.,  if  so  be  that  the  wardship  lost  do  not  amount 
to  the  value  of  the  damages  before  the  age  of  the  heir  of 
the  same  wardship."  (b) 

This  chapter  was  repealed  in  1879  by  42  &  43  Vict, 
c.  59. 

Chapter  13  of  the  same  statute  was  passed  to  prevent 
w.  while  a  suit  was  pending,  and  was  in  these  words  : — 

"  After  such  time  as  a  plea  shall  be  moved  in  the  City 
of  London  by  writ,  the  tenant  shall  have  no  power  to 
make  any  w.  or  estrepement  of  the  land  in  demand 
(hanging  the  plea),  and  if  he  do,  the  mayor  and  bailiflfs 
shall  cause  it  to  be  kept  at  the  suit  of  the  demandant. 
(2)  And  the  same  ordinance  and  statute  shall  be  observed 
in  other  cities,  boroughs,  and  everywhere  throughout  the 
realm." 

This  was  repealed  as  to  England  and  Ireland  re- 
spectively by  the  Statute  Law  Revision  Acts,  1863  and 
1872. 

It  is  said  in  2  Inst.  328  that  there  were  already 
writs  of  estrepement  at  Common  Law  to  protect  the 
property  demanded  after  judgment  and  after  verdict,  but 
that  in  the  opinion  of  some  there  was  no  such  writ 
at  Common  Law  pendente  placito  until  this  statute, 
though  it  seems  that  there  was  one  at  Chancery,  devised 
in  aid  of  the  actions  of  w.  The  writ  of  estrepement 
is  obsolete,  an  injunction  covering  all  the  ground  and 
more. 

A  clear  account  of  the  history  of  these  writs  is  given 
by  Blackstone,  Book  3,  c.  14. 

Spelman,    in    his    Glossary,  says  : — "  Estrepamentum. 

(b)  The  writ  of  w.  was  abolished  b j  3  &  4  Win.  4,  c.  27,  s.  36. 
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ForeDsibus  nostris  appellatur  destructio  et  vastum  quod 
ab  usufructuario,  qui  tenet  ad  terminum  vitse,  vel  anoorum 
fit;  aut  fieri  permittitur,  in  domibus,  terns  seu  boscis 
proprietarii,  .  .  .  Angl.  Strip.  .  .  .  videturque  estrepa- 
mentum  gravius  vasti  genus  designare." 

By  the  Statute  of  Westminster  the  2nd  (1285),  13 
Ed.  1,  c.  14,  repealed  by  42  &  43  Vict.  c.  59  (1879), 
the  writ  of  prohibition  was  abolished,  and  a  writ  of 
summons  substituted;  and  by  20  Ed.  1,  st.  2  (1292),  an 
heir  was  given  the  same  remedy  sls  his  ancestor. 

11  Hen.  6,  c.  5  (1433),  was  passed  to  meet  the  case 
of  tenants  who  granted  over  their  estates  in  order  to  avoid 
actions  of  w.,  and  committed  w.  while  still  remaining  in 
receipt  of  the  profits. 

The  next  statute  to  be  noticed  is  4  Henry  7,  c.  17, 
s.  6  (1487),  by  which  the  infant  heirs  of  cestuis  que  use, 
holding  by  knight's  service,  were  given  the  same  right  of 
action  against  their  guardians  as  if  they  held  the  legal 
estate.  This  statute  was  repealed  as  to  England  and 
Ireland  respectively  by  the  Statute  Law  Revision  Acts, 
1863  and  1872,  and  had  previously  become  obsolete  by 
operation  of  the  Statute  of  Uses. 

By  8  &  9  Will.  3,  c.  11,  s.  3  (1697),  a  successful 
plaintiff,  recovering  less  than  20  nobles  as  single  damages, 
was  to  recover  his  costs,  and  if  unsuccessful  was  to  pay 
them. 

In  the  note  to  Greene  v.  Cole,  2  Wms.  Saund.  644, 
it  is  said,  the  action  of  w.  (c)  **is  now  very  seldom 
brought,  and  has  given  way  to  a  much  more  expedious 
and  easy  remedy  by  an  action  on  the  case  in  the 
nature  of  w.  The  plaintiff  derives  the  same  benefit 
from  it,  as  from   an   action  of  w.   in  the  tenuit,  where 

(c)  It  was  abolished  b j  8  &  4  Will.  4,  c.  27,  p.  36. 
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the  term  is  expired,  and  he  has  got  possession  of  his 
estate,  and  consequently  can  only  recover  damages  for 
the  w. ;  and  though  the  plaintiff  cannot  in  an  action 
on  the  case  recover  the  place  wasted,  where  the  tenant 
is  still  in  possession,  as  he  may  do  in  an  action  of  w. 
in  the  tenety  yet  this  latter  action  was  found  by  experience 
to  be  so  imperfect  and  defective  a  mode  of  recovering 
seisin  of  the  place  wasted,  that  the  plaintiff  obtained 
little  or  no  advantage  from  it ;  and,  therefore,  where  the 
demise  was  by  deed,  care  wais  taken  to  -give  the  lessor 
a  power  of  re-entry,  in  case  the  lessee  committed  any 
w.  or  destruction ;  and  an  action  on  the  case  was  then 
found  to  be  much  better  adapted  for  the  recovery  of 
mere  damages  than  an  action  of  w.  in  the  tenuit.  It 
has  also  this  further  advantage  over  an  action  of  w., 
that  it  may  be  brought  by  him  in  the  reversion  or  re- 
mainder for  life  or  years  as  well  as  in  fee,  or  in  tail ; 
and  the  plaintiff  is  entitled  to  costs  in  this  action,  which 
he  cannot  have  in  an  action  of  w.  However,  this  action 
on  the  case  prevailed  at  first  with  difficulty.  Thus, 
where  a  remainderman  in  fee  of  a  copyhold  estate  brought 
an  action  on  the  case  in  the  nature  of  w.  against  tenant 
for  life  for  w,  done  in  the  dwelling-house,  the  defendant 
demurred  generally  to  the  declaration,  and  in  support  of 
the  demurrer  it  was  objected,  first,  that  an  action  on  the 
case  did  not  lie;  for  Lord  Coke,  on  the  Statute  of  Gloucester, 
says,  that  at  Common  Law  the  reversioner  had  not  any 
remedy  for  w.  committed  by  the  termor,  it  being  his 
own  folly  that  he  had  not  taken  security  against  it  by 
covenant ;  and,  secondly,  that  the  jury  could  not  tell 
what  damages  to  give,  for  it  was  uncertain  how  long  the 
tenant  for  life  would  live,  and  the  house  might  be  re- 
paired by  him  in  his  lifetime.     And  of  that  opinion  were 
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Windham  and  Charlton,  Justices,  strongly  ;  but  Pemberton, 
C.J.,  and  Levinz  were  of  a  contrary  opinion.  And,  as 
to  the  first  objection,  they  said  that  Lord  Coke  was  to 
be  understood  according  to  the  subject  matter  of  which 
he  is  speaking — namely,  that  there  was  no  remedy  by 
an  action  of  w.  And  Pemberton  said  that  a  lessor  might 
without  doubt  at  this  day  waive  his  remedy  by  action 
of  w.,  and  bring  an  action  on  the  case  against  his  lessee 
for  w.  ;  and  cited  Cro.  Eliz.  361,  Jeremy  v.  Lowgar, 
where  husband,  seised  in  fee  in  right  of  his  wife,  made 
a  lease  for  years,  lessee  burnt  the  house,  the  husband 
brought  an  action  on  the  case,  and  by  the  two  Judges 
then  in  court,  it  was  held  that  it  lay,  notwithstanding 
the  objection  that  w.  did  not  lie  in  such  a  case  at  the 
Common  Law,  because  he  might  have  secured  himself  by 
covenant.  And  as  to  the  second  objection,  Pemberton 
and  Levinz  said  it  would  be  unreasonable  to  compel  him 
to  wait  until  the  death  of  the  tenant  for  life  to  see  if 
he  would  repair,  for  perhaps  in  the  meantime  either  the 
plaintijS*  or  defendant  might  die,  and  then  the  action 
founded  on  a  tort  would  die  with  the  person ;  or  the 
reversioner  might  wish  to  dispose  of  the  reversion,  which, 
by  reason  of  w.  committed  by  the  tenant  for  life,  would 
not  sell  for  so  much  money  as  it  would  do  if  the  house 
were  in  proper  repair.  Jefferson  v.  J.  (1681),  3  Lev.  130; 
Jtsser  V.  Giff(yrd  (1767),  4  Burr.  2141,  &c." 

''  It  appears  that  w.  was  first  maintainable  against 
the  tenant  for  years  for  injuries  done  by  strangers,  then 
trespass  was  held  to  be  at  the  suit  of  the  lessor  of  the 
tenant  at  will  against  a  stranger,  and,  lastly,  case  against 
a  stranger  doing  a  permanent  injury  to  premises  let  on 
lease."  Cresswell,  arguendo  in  Young  v.  Spencer  (1829), 
10  B.  &  C.  at  p.  150. 
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In  Doherty  v.  Allman  (1878),  3  App.  Cas.  732,  Lord 
Blackburn  said :  "  The  old  writ  of  w.  is  gone,  and  we 
have  nothing  to  do  with  it  now,  but  an  action  in  the 
nature  of  w.  still  exists  in  the  Courts  of  Common  Law." 
And  as  to  "Account"  and  "  Injunction,"  see  those  chapters. 
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The  Nature  of  Waste,  Pernicious  Crops, 

Changing    Nature    of    Tiling  de-  Warren, 

miseily  ^c.  Fishponds. 

Fhmghing  Ancient    Meadow    and  Dovecots, 

Pasture.  Deer  Parks. 
Husbandry  Covenaivts^  ifc. 

Lord  Coke  in  Co.  Lit.  53  a  savs :  *'  An  action  of  w.  doth 
lie  .  .  .  for  w.  or  destruction  in  houses,  gardens,  woods, 
trees,  or  in  lands,  meadows,  etc.,  or  in  exile  of  men  to  the 
disinherison  of  him  in  the  reversion  or  remainder."  And 
in  8  Bacon's  Ab.  379  w.  is  defined  as  "the  committing 
of  anj^spoil  or  destruction  in  houses,  lands,  etc.  by  tenants, 
to  the  damage  of  the  heir,  or  of  him  in  reversion  or  re- 
mainder." **  Those  acts  are  not  w.  which  are  not  prejudicial 
to  the  inheritance,"  per  Richardson,  C.J.,  in  Bai^et  v.  B. 
(1634),  Hetley  36. 

The  old  Common  Law  interpretation  of  w.  was  applied 
with  merciless  severity,  so  that  even  when  the  reversioner 
was  benefited  by  a  change  in  the  nature  of  the  premises,  a 
tenant  would  often  find  himself  dispossessed  by  the  statute 
and  mulcted  in  treble  damages.  Thus,  in  the  well-known 
case  of  London  {City  of)  v.  Greyme  (1607),  Cro.  Jac.  181, 
infra,  p.  134,  the  conversion  of  a  manual  mill  into  a  horse- 
mill  was  held  w. ;  and  in  Greeiie  v.  Cole  (1669),  2  Wms.  S. 
644,  a  tenant  who  had  pulled  down  a  brew-house  and 
erected  a  number  of  small  tenements,  thereby  improving 
the  rent  from  £120  to  £200  a  year,  was  held  guilty  of  w. 
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And  see  8  Bacon  382,  387,  where  building  a  larger  house 
in  place  of  a  smaller  is  said  to  be  w. 

It  is  necessary  now  to  remember  that,  although  the  old 
action  of  w.  with  its  penal  consequences  has  been  abolished, 
the  Court  will  not  even  now  aid  a  plaintiff,  where  the  injury 
is  either  trivial  or  meliorating.     See  pp.  125-144. 

Strictly  speaking  w.  can  only  be  committed  in  the 
thing  held  by  the  tenant,  and  so  it  is  not  w.,  but 
trespass,  if  he  cut  down  or  injure  trees  excepted  from 
a  demise.  Goodtitle  v.  Vivian  (1807);  8  East  190;  7 
Comyn  657. 

In  Darcy  v.  Askwith  (1618),  Hobart  234,  we  read: 
"  It  is  generally  true  that  the  lessee  hath  no  power  to 
change  the  nature  of  the  thing  demised  ;  he  cannot  turn 
meadow  into  arable,  nor  stub  a  wood  to  make  it  pasture, 
nor  dry  up  an  ancient  pool  or  piscary,  nor  suffer  ground  to 
be  surrounded,  nor  decay  the  pale  of  park :  for  then  it 
ceaseth  to  be  a  park,  nor  he  may  not  destroy  or  drives  away 
the  stock  or  breed  of  anything,  because  it  disinherits  and 
takes  away  the  perpetuity  of  succession,  as  villeins,  fish, 
deer,  young  spring  of  woods  and  the  like ;  but  he  may 
better  a  thing  of  the  same  kind,  as  by  digging  a  meadow, 
to  make  a  drain  or  sewer  to  carry  away  water."  Co.  Lit. 
53  6 ;  8  Bacon  382  ;  22  Viner  436. 

It  is  w.  also  to  cut  down  trees  that  are  timber,  whether 
by  the  Common  Law,  ix.  oak,  ash,  and  elm,  or  by  the 
custom  of  the  country,  and  "the  cutting  down  of  willows, 
beech,  birch,  ash,  maple  or  the  like,  standing  in  the  defence 
or  safeguard  of  the  house,  is  destruction."  Co.  Lit.  53  a. 
So  is  cutting  and  selling  whitethorns  if  **  it  be  laid  that 
they  grew  in  pasture  for  defence  of  cattle,  and  were  of  the 
greatness  of  timber."  Cro.  Jac.  127.  *'  Willows  within 
sight  of  the  manor,  which  shelter  it  from  the  wind,  cut  by 


tHB   NATURE  OF   WASTE.  ll 

the  tenant  is  w.,  otherwise  if  they  grow  in  another  place, 
and  the  same  law  if  they  sustain  a  bank/'  Broke,  W.  pi. 
7,  20, 130.  See  Dyer  35  6,  and  Sir  George  Stripping' s  Case 
(1622),  Winch  15,  where  it  was  held  w.  in  law  to  **cut 
down  certain  willows,  which  grew  upon  the  banks  of  the 
river,  by  which  a  bank  fell  down,  and  a  meadow  adjoining 
was  overflowed."     C£  "  Permissive  W."  (a). 

It  seems  that  "  no  user  of  a  tenement  which  is  reason- 
able and  proper^  having  regard  to  the  class  to  which  it 
belongs,  is  w.*'  Per  Fry,  J.,  in  Saner  v.  Bilton  (1878), 
7  Ch.  D.  815,  and  see  Manchester  do.  Co.  v.  Carr  (1880), 
5  C.  P.  D.  507. 

Apart  from  questions  of  trivial  or  meliorating  w.,  pulling 
down  a  partition  (though  erected  by  the  teuant,  Cooke  v. 
Humphrey  (1563),  Moore  178,  citation),  and  making  two 
rooms  one,  pulling  down  a  garret,  turning  a  hall  into  a 
stable,  may  all  be  acts  of  w.  Broke,  W.  pi.  143  ;  2  Rolle 
Abr.  815;  8  Bacon  387.  See  You7ig  v.  Spencer  (1829), 
10  B  &  C.  145,  where  the  opening  of  a  fresh  street-door, 
though  not  otherwise  injuring  the  house,  was  ordered  to 
be  left  to  the  consideration  of  the  jury  as  a  possible  injury 
to  the  reversion  through  affecting  the  evidence  of  title ; 
but  see  ''Title,"  p.  129.  And  Aston  v.  A.  (1749),  1 
Vesey  264.  Again,  in  2  Rolle  Abr.  815  it  is  said,  **  if  the 
tenant  of  a  dove  house,  warren,  park,  vivary  pools,  or  such 
like  take  so  much  that  so  much  store  is  not  left  as  he 
found  at  the  time  of  the  demise,  it  is  w."  C£  22  Viner, 
p.  438. 

It  is  a  matter  exceedingly  difficult  to  determine,  in 
many  cases,  what  is  sufficient  to  raise  the  presumption 
that  the  thing  demised  is  only  to  be  eujoyed  by  the  termor 

(a)  Other  instances  of  w.  will  be  noticed  in  the  course  of  the  book  in 
places  oonveQient  to  them. 
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in  the  state  of  nature  in  which  it  is  demised,  as  it  cannot 
now  be  said,  in  view  of  the  decisions  on  "  meliorating  w.", 
that  to  change  the  nature  of  the  thing  demised  is  always 
such  w.  as  the  law  will  punish  or  restrain.    And  see  p.  18. 

There  have,  however,  been  a  sufficient  number  of  cases  in 
this  century  to  enable  us  to  form  some  conclusion  as  to  the 
present  state  of  the  law.  Thus,  in  Hunt  v.  Browne  (1837), 
Sau.  &  Sc.  178,  O'Loghlen,  M.R.,  restrained  a  tenant  for 
lives  renewable  for  ever  from  converting  a  dwelling-house 
and  garden,  etc.,  containing  14a.  2r.  30p.,  into  a  cemetery, 
as  "  the  proposed  plan  would  entirely  change  the  nature  of 
the  thing  demised,  and  change  it  so  as  to  disable  the 
plaintiffs  from  ever  after  using  it."  There  was  a  power  to 
surrender  after  every  third  year.  This  was  followed  in 
Cregan  v.  Cullen  (1864),  16  Ir.  Ch,  R.  339,  which  also 
decided  that  a  purchaser  with  notice  of  past  w.  was 
entitled  to  restrain  future  w. 

There  is  very  little  to  be  found  in  the  books  of  English 
law  as  to  what  is  a  sufficient  indication  of  the  purpose 
for  which  a  thing  is  let.  ...  It  seems  generally  to  be 
assumed  that  a  house  is  let  for  the  purpose  of  being 
dwelt  in,  and  garden  or  arable  ground  for  the  purpose 
of  being  cultivated ;  and  certainly  there  is  nothing  that 
I  can  find  to  show  that  any  one  ever  suggested  that 
it  could  not  be  proved  that  lands  were  let  for  a  particular 
purpose  unless  there  was  a  contract  on  the  part  of  a 
lessee  to  use  them  for  that  purpose."  Per  Lord  Blackburn, 
in  Westropp  v.  Elligott  (1884).  9  A.  C.  826.  See  par- 
ticularly Brooke  v.  Mernxigh  and  Brooke  v.  Cavanagh, 
infra,  p.  16. 

In  North  v.  Guinan  (1829),  Beatty  342,  partition  of 
a  house  was  refused  as  the  landlord  might  immediately 
''restrain    the    parties   from    executing    it,    by    another 


ii'\ 
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act  amounting  to  w.  ;  and  at  law,  the  tenant  is  guilty 
of  w.  if  he  pulls  down  doors,  windows,  wainscot,  or 
in  any  way  alters  the  material  form  and  features  of  the 
demised  buildings."     Per  Hart,  L.C. 

In  an  agricultural  lease  there  is  an  implied  under- 
taking on  the  part  of  the  tenant  to  practise  good 
husbandry  according  to  the  custom  of  the  neighbour- 
hood, and  this  will  usually  prevent  him  from  making 
any  serious  alterations,  as  for  instance,  changing  meadow 
into  arable  (as  to  which,  see  p.  18)  or  a  hop-yard  into 
arable,  as  in  Moyle  v.  M.  (1599),  Owen  66.  Again,  it 
was  decided  in  Powley  v.  Walker  (1793),  5  Durn.  &  R 
373,  that  the  bare  relation  of  landlord  and  tenant  is  a 
suflScient  consideration  to  oblige  the  tenant  to  farm  in  a 
good  and  husbaudlike  manner,  according  to  the  custom 
of  the  country.  So  Brotvn  v.  Cnimp  (1815),  1  Marshall 
567.  See  further  as  to  *'  custom  of  the  country,"  iiifra^ 
p.  32. 

AsBnrance  Specifying  the  Nature  of  the  Tenement.— 
Closely  allied  to  the  main  subject  of  this  chapter,  w.  by 
changing  the  nature,  is  that  part  of  the  law  of  contract 
by  which  the  tenant  of  a  property,  demised  by  words 
describing  its  character,  is  taken  to  have  impliedly  con- 
tracted to  preserve  its  nature,  as  demised. 

Thus,  as  we  shall  see  elsewhere,  p.  19,  the  tenant  of 
land  demised  as  "  meadow  "  cannot  avail  himself  of  the  law 
as  to  **  meliorating  w."  so  as  to  convert  it  into  market- 
garden  ground.  Meux  v.  Cohley  (1892),  2  Ch.  253  ;  cf. 
Birch  V.  Stephenson  (1811),  3  Taun.  469;  and  in  a 
much  older  case  of  Atkins  v.  Temple  (1625),  1  Rep.  in 
Ch.  14,  premises  **  which  according  to  the  grant  of  them 
were  to  be  used  only  as  meadow  and  pasture"  were 
protected  by  injunction. 
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Again,  in  Coppinger  v.  Gubbins  (1846),  9  Ir.  Eq. 
R.  304.  3  J.  &  L.  397,  SugHen,  L.C.,  said:  "A  mere 
demise  of  a  bog  q^id  bog  does  not  give  a  right  to  cut 
turf  and  sell  it  (6),  or  to  cut  the  bog  itself,  particu- 
larly where  the  bog  is  demised  along  with  other  property, 
because  it  is  for  the  purpose  of  consumption  ;  time  may 
consume  it  all  in  any  case,  but  in  this  there  is  no  im- 
mediate necessity  to  carry  it  away  for  sale.  .  .  .  Where 
bog  and  nothing  else  is  demised,  and  turf  could  be  cut 
for  no  valuable  purpose  except  for  sale ;  or  if  it  was  a 
bog  always  cut  for  sale,  and  demised  as  such  in  the  same 
manner  as  an  open  mine,  such  cases  depend  on  contract, 
and  must  be  considered  as  standing  on  their  own  ground, 
and  no  doubt  the  lessees  would  have  a  right  to  cut  turf 
and  sell  it ; "  and  p.  313,  "I  am  of  opinion  that  the  mere 
grant  of  an  estate,  including  a  bog  eo  nomine^  will  not 
per  se  give  the  right  to  the  tenant  to  cut  turf  for  sale." 
But  in  this  case  the  particular  bog  in  dispute  was  not 
demised  eo  nomine-^  though  another  was;  merely  the 
tenant  who  had  sold  his  freehold  to  the  lessor  was  to 
enjoy  the  land  as  he  had  before  the  conveyance.  This 
was  held  not  to  allow  him  to  cut  for  sale  as  an  owner 
in  fee  simple  could  do,  and  as  he  himself  had  done 
before  selling  to  the  plaintiff,  following  Chatterton  v.  White 
(1839),  1  Ir.  Eq.  R  200 ;  Massy  v.  Gubbins  (1840), 
Longf.  &  T.  88;  so  {Jack  v.  Creed  (1828),  2  Hud.  & 
B.  128),  the  demise  of  land  and  bog  *'in  as  large, 
ample,  and  beneficial  a  manner  as  the  same  was  previously 
enjoyed"  by  the  tenants,  will  not  enable  the  lessee  to 
cut  for  sale,  unless  the  bog  cannot  otherwise  be  enjoyed, 
or  it   be  an   "open"   bog,   which  the  preceding  tenants 

(h)  So  that  Montgomery  v.   Cun-      McMahon,  M.R.,  to  the  contrary  is 
ningkame  (1825),  2  MoUoy  536,  by      not  law. 


CHANGING  THE  NATURE  OF  THE  TENEMENT.      15 

have  cut  rightfully  for  sale,  ib.  p.  143.  And  no  right 
to  cut  for  sale  is  giveu  by  a  demise  of  land  with  bog 
and  commonage  **  in  as  large  and  ample  a  manner  "  as  the 
landlord  held  the  same.  Burrowes  v.  Hayes  (1834), 
Hayes  &  J.  597.  If,  however,  a  bog  is  demised 
without  other  land,  or  cutting  for  sale  is  the  only 
profitable  mode  of  using  the  bog,  it  seems  that  it  may 
be  so  cut.  Chattertcrn  v.  White,  u.s. ;  Bui^owes  v.  Hayes, 
U.S.  ;  Anon.  (1824),  1  Hog.  147  ;  Coppinger  v.  Gubbins,  u.s. 
In  Pollard  v.  Smith  (1826),  1  Hogaii  391,  a  bog  was 
demised  as  "an  improvable  bog,"  and  McMahon,  in  giving 
judgment,  said  :  "  Prima  facie,  the  defendant  has  no  right 
to  cut  turf  on  this  bog,  unless  it  shall  appear  that  cutting 
away  the  surface  was  the  only  way  of  improving  it.  The 
effect  of  the  demise  is  to  give  the  defendant  what  was  bog 
to  be  converted  into  pasture  or  tillage  ;  but  not  to  give 
permission  to  use  it  as  bog  merely,  without  any  view  to 
improvement,"     (See  "  Meliorating,"  p.  134.) 

As  to  lessee  for  lives  renewable  for  ever,  see  Coppinger 
V.  Gubbins,  u.s.,  and  refer  to  index. 

A  practice  of  cutting  turf  for  sale,  even  continued 
for  eighty  years,  will  confer  no  right  as  against  the 
landlord.,  where  the  leases  give  only  a  right  to  estovers. 
Courtovm  v.  Ward  (1802),  1  Sch.  &  Lef.  8  ;  Burroives  v. 
Hayes,  u.s. 

As  to  common  of  turbary,  see  Tyrringham's  Case 
(1584),  4  Coke  36  a;  Ely  {Dean  of)  v.  Warren  (1741),  2 
Atk.  189,  etc. 

See  "'  botes  "  and  "  estovers,"  pp.  44,  53. 

In  London  {City)  v.  Fugh  (1727),  4  Bro.  P.  C.  395, 
an  interim  injunction  was  granted  to  restrain  a  lessee 
from  digging  up  a  bowling-green,  demised  eo  nomine, 
and  carrying  away  subjacent   gravel :  and  this  although 
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there  was  a  provision  for  a  penal  rent  on  conversion. 
Cf.  Atkins  v.  Temple  (1625),  1  Rep.  in  Ch.  14,  p.  19, 
infra. 

In  Maunsell  v.  Hort  (1877),  11  Ir.  Eq.  478,  premises 
were  demised  as  a  stable  and  coach-house,  and  their 
conversion  into  a  butcher's  shop  was  held  illegal. 

However,  it  would  appear  from  Doherty  v.  Allman 
(1878),  3  A.  C.  709,  that  the  defence  of  melioration  may 
be  successfully  pleaded  even  where  premises  are  specifically 
described.  But  in  this  case  there  was  a  covenant  to 
uphold  "  all  improvements." 

Brooke  v.  Mernagh  (1888),  25  L.  R.  Ir.  86,  is  a 
very  recent  case  on  this  subject.  There  the  tenant  per- 
mitted the  erection  of  four  huts  or  buildings,  called 
"Land  League  Huts,"  accommodating  a  large  number 
of  persons.  These  buildings  were  two-storeyed  wooden 
houses  on  brick  foundations,  with  brick  partitions  and 
chimneys,  in  one  block  of  100  feet  long,  with  heat- 
ing and  cooking  stoves  in  the  living  rooms.  Evidence 
was  given  that  the  erection  of  the  buildings  injured 
the  rest  of  the  property  of  the  landlord  and  the  holding 
itself,  and  interfered  seriously  with  the  other  holdings. 
Chatterton,  V.C,  said:  "The  defendant  is,  and  has  been 
for  over  ten  years,  tenant  to  the  plaintiff  from  year 
to  year,  of  a  small  piece  of  land  containing  a  statute 
acre,  at  the  rent  of  ten  shillings  a  year.  This  piece  of 
ground  was  demised  as  an  ordinary  agricultural  holding, 
and  was  treated  and  cultivated  as  such  by  the  tenant. 
There  was  upon  it  one  thatched  labourer's  cottage,  suffi- 
cient for  the  use  of  the  holding,  and  no  other  dwelling- 
house.  ...  It  is  sworn,  and  not  denied,  that  the  piece 
of  land  demised  is  not  suited  to  the  erection  of  buildings. 
From  such  a  letting  it  must  in  my  opinion  be  implied  that 


CHANGING   THE   NATURE   OP  THE   TENEMENT.  17 

the  defendant  agreed   with    the   plaintiflF  that  he  would 
preserve  it  as  an  agricultural  holding  during  the  demise. 
The  erection  of  these  houses  upon  it  appears  to  me  to 
make  a  material  change  in  the   nature   of  the  demised 
premises,  and  to  convert  them   to   a  substantial  extent 
into   a  collection   of  dwelling-houses.      This   I   consider 
to  be  both  a  breach  of  the  implied  agreement,  and  also 
to  be  w.  ...  If  the  erection  of  these  houses  were  not 
held  to  be  w.,   there  would  be  nothing  to  prevent  the 
defendant  from  covering  the  whole  surface  of  his  holding 
with  similar  erections,  and  thus  converting  an  agricultural 
holding  into  a  collection  of  houses  —  in  fact,  a  village. 
This  Court  has  the  power  to  restrain  such  a  change  by 
injunction.  .  .  .  The  tenancy  is  but  one  from  year  to  year, 
with  such  rights  (if  any)  as  recent  legislation  has  appended 
to  such  tenancies  ;  the  security  for  the  rent  is  not  improved, 
but,  on  the  contrary,  diminished ;  for  if  the  landlord  were 
to    evict    the    premises,  they  would    have   almost   to    a 
certainty  remained  on  his  hands,  incapable  of  being  let, 
as  no  new  tenant  would  have  ventured  to  expose  himself 
to  the  dangers  to  his  person,  his  business,  or  his  property, 
which  under  such    circumstances   would   have  resulted." 
An  injunction  was  granted  against  permitting  the  buildings 
to  continue.     The  same  result  was  arrived  at  in  Brooke  v. 
Cavanctgh,  ib.  p.  97.     Porter,  M.R.,  reviewed  the  autho- 
rities.    The  case  was  subsequently  carried    to  the  Court 
of  Appeal,  and  there  dismissed  with  costs,  ib.  p.  112. 

The  last  case  upon  this  subject  is  Kehoe  v.  Lans- 
downe  (1893),  A.  C.  451,  where  a  former  Lord  Lansdowne 
had  entered  into  a  very  informal  agreement  to  let  a 
piece  of  land  of  rather  more  than  ten  Irish  acres  to 
the  then  Roman  Catholic  Bishop  of  Kildare  and  his 
successors,  to  be  held  as  long   as   there   should    be   an 
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officiating  clergyman  at  the  chapel  of  Luggacarren,  leases 
in  usual  form  to  be  perfected.  The  lease  had  not  been 
taken  up,  but  the  land  and  dwelling  had  been  ever  since 
the  agreement  occupied  by  the  clergymen  for  the  time 
being,  who  were  not  tenants  nor  liable  under  the  agree- 
ment for  the  fulfilment  of  its  provisions,  except  as 
occupants.  Maher,  the  present  clergyman,  and  Kehoe, 
his  immediate  superior,  had  allowed  twenty  **  Plan  of 
Campaign"  huts  to  be  erected  on  the  land,  such  huts 
merely  resting  upon  the  soil.  It  was  held  by  the  House 
of  Lords  that  the  defendants  had  no  power  whatever  to 
change  the  holding  into  a  village,  in  contravention  of  the 
express  terms  of  the  agreement  whereby  a  "suitable 
residence  and  holding"  were  provided. 

ANCIENT   MEADOW  (c). 

"  It  is  generally  true  that  the  lessee  hath  no  power 
to  change  the  nature  of  the  thing  demised ;  he  cannot 
turn  meadow  into  arable,  nor  stub  a  wood  to  make  it 
pasture,  nor  dry  up  an  ancient  pool  or  piscary,  nor  suffer 
ground  to  be  surrounded,  &c. ;  but  he  may  better  a  thing 
in  the  same  kind,  as  by  digging  a  meadow,  to  make  a 
drain  or  sewer  to  carry  away  water."  Darcy  v.  Ashmth 
(1618).  Hobart  234. 

Again,  Co.  Lit.  says :  "  If  the  tenant  convert  arable 
land  into  wood,  or  e  converso^  or  meadow  into  arable,  it 
is  w.,  for  it  changeth  not  only  the  course  of  his  husbandry, 
but  the  proof  of  his  evidence."     2  KoUe  Abr.  814. 

What  it  is.— In  2  RoUe  Abr.  814,  pi.  6,  we  read  :  "  If 
an  ancient  meadow  which  had  been  meadow  time  out  of 
memory,    as    brook    meadow,   is    converted    into   arable 

(c)  See  6  Bacon  382,  22  Viner  word  '*  ancient "  is  not  used  before 
437.  It  should  be  premised  that  '*  meadow,"  though  it  has  obviously 
in  some  authorities  here  quoted  the      been  omitted  by  a  slip. 
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land,  this  is  w.  Tresham  v.  Lamb,  pi.  7.  But  if  the 
meadow  sometimes  is  arable,  and  sometimes  meadow,  and 
sometimes  pasture,  the  ploughing  of  it  is  not  w." 

This  pi.  7  appears  to  have  been  the  second  propo- 
sition in  Tresham  v.  LamiJ)  (1610)  which,  as  reported 
in  2  Brownl.  46,  is  obscure.  The  land,  it  says,  appeared 
upon  examination  to  be  "ridge  and  furroWj  but  had 
been  mowed  and  used  for  meadow  for  divers  years .... 
but  the  judges  would  not  grant  any  estrepement  to 
the  pasture,  for  that  it  was  ridge  and  furrow,  and  it 
was  no  ancient  meadow,  although  it  had  been  mowed 
time  out  of  mind."  This  case  was  much  criticised  in 
Murphy  v.  Daly  (1860),  13  Ir.  C.  L.  R.  239,  where 
Monahan,  J.,  gave  an  elaborate,  though,  it  is  submitted, 
mistaken  judgment  (see  in/ray  p.  21),  and  objected 
to  the  reception  by  the  Court  in  Tresham  v.  Lamfih  of 
evidence  as  to  the  ground  being  in  ridge  and  furrow  to 
controvert  the  proof  that  it  was  ancient  meadow,  afforded 
by  the  fact  that  it  had  been  mowed  time  out  of  mind  (d). 
In  reality,  the  law  seems  to  be  that  proof  that  land  has 
been  meadow  so  far  as  memory  extends  not  to  the  con- 
trary, is  conclusive  evidence  of  its  being  ancient  meadow 
in  the  absence  of  earlier  evidence  still. 

One  of  the  earlier  cases  in  the  books  is  that  of  Atkins 
V.  Temple  (1625),  1  Rep.  in  Ch.  14,  where  an  action  of  w. 
was  brought  for  ploughing  ancient  meadow  and  pasture 
grounds,  **  which  premises,  according  to  the  grant  of 
them,  were  to  be  used  only  as  meadow  and  pasture  and 
not  otherwise.  Precedents  being  produced,  his  lordship, 
assisted  with  other  Judges,  declared :  That  he  did  find 
by  divers  precedents,  part  in  the  time  of  the  Lord 
Ellesmere,  and  others  since,  that  the  ploughing  of  ancient 

(d)  See  Fermier  v.  Mwtmd,  Martin  v.  Coggcm,  infra, 

0  2 
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pasture  has  been  restrained  by  decrees  of  this  Court,  and 
declared,  that  in  those  cases  so  decreed  it  did  not  appear 
that  the  pastures  restrained  from  ploughing  were  either 
so  ancient  or  so  rich  and  fertile  as  in  this  case ;  and  his 
lordship  did  further  declare :  That  whereas  ploughing  of 
meadow  by  the  law  is  w.,  he  conceiveth  that  the  ploughing 
of  ancient  pasture  is  of  equal  value  with  meadow,  as  no 
less  prejudicial  either  to  the  landlord  or  to  the  common- 
wealth, than  the  ploughing  of  meadow,  and  therefore  fit 
to  be  restrained  in  Equity."  It  is  to  be  observed  that 
the  judgment  of  the  Court  applies  generally  to  ancient 
meadow  and  pasture,  though  in  the  immediate  case  there 
was  a  special  restriction  by  the  grant. 

The  next  case  in  order  of  time  was  Fermier  v.  Maund 
(1638),  1  Rep.  in  Ch.  116,  where  it  was  proved  that  the 
pasture  and  meadow  ground  had  not  been  ploughed  for 
thirty-five  years  and  upward.  An  injunction  was  granted; 
see  the  Record  1637a,  Chancery  Order  215.  The  report 
only  says :  "  This  Court  would  not  give  way  to  the 
ploughing  up  of  ancient  pasture,  though  it  was  insisted 
on,  that  the  nature  of  the  ground  was  for  tillage,  and 
had  been  formerly  ploughed."  This  case  is  also  obscure, 
as  it  is  impossible  to  discover  whether  there  was  in  fact 
any  proof  that  the  land  had  formerly  been  ploughed,  or 
whether  it  was  merely  suggested  from  the  nature  of  the 
ground.     See  Tresham  v.  Lamb,  u.s. 

Goring  v.  G.  (1676)  is  reported  in  3  Swans.  661, 
from  Lord  Nottingham's  MS.  A  lessee  for  years,  determin- 
able on  lives,  began  to  plough  during  the  last  and  aged 
life.  **  Here  the  pastures  had  been  ploughed  within  six 
years  before  the  lease  began,  and  ergo,  though  the  lease 
have  continued  thirty  years,  during  all  which  time  the 
pastures  have  been  unploughed,  yet  that  will  not  make 
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them  ancient  pastures  within  the  rule  of  this  Court ;  for  as 
to  the  lessee  himself  who  took  these  pastures  subject  to  the 
liberty  of  ploughing,  they  remain  still  so,  notwithstanding 
this  forbearance  ;  otherwise  if  they  had  been  so  long  out  of 
lease ;  besides,  it  was  said  that  the  pastures  being  grown 
lean,  and  running  to  fern  and  moss,  the  ploughing  would 
be  an  improvement.  Wherefore  I  granted  an  injunction 
only  as  to  the  meadows,  but  not  as  to  the  pasture."  {e)  The 
words  "  otherwise  if  they  had  been  so  long  out  of  lease  " 
occasion  some  diflBculty,  and  have  been  relied  upon  in  some 
cases,  as  Murphy  v.  Daly  {infra),  to  uphold  the  contention 
that  mere  length  of  time  will  make  ancient  pasture  at  any 
rate  as  between  landlord  and  tenant ;  but  this  is  an  obiter 
dictum,  and  is  also  capable  of  the  construction,  that  in  the 
absence  of  contrary  proof,  the  expiration  of  thirty-six  years 
would  be  sufficient  evidence  of  the  pasture  being  ancient 

In  Ghmning  v.  G.  there  was  no  allegation  that  the 
pasture  was  ancient,  and  there  Jones,  J.,  said:  "  Arable  and 
pasture  ground  are  convertible,  and  that  which  is  one  of 
them  this  year  may  be  the  other  the  next,  and  the  law  does 
not  so  much  distinguish."     (1678),  2  Shower  8. 

After  this  there  comes  a  long  interval  of  more  than  a 
century  before  we  meet  with  any  more  reports  on  the 
subject  of  ploughing  up  ancient  meadow  or  pasture  :  and 
almost  the  whole  of  these  later  cases  are  Irish,  except  a  few 
where  the  question  of  farming  in  a  husbandlike  manner  arose. 

Recent  Irish  Oases. — In  considering  all  these  Irish  de- 
cisions it  is  well  to  bear  in  mind  that  of  Murphy  v.  Daly 
(I860),  13  Ir.  C.  L.  R.  239,  where  in  delivering  the  con- 
sidered judgment  of  the  Exchequer  Chamber,  Monahan,  J., 
went  through  most  of  the  previous  cases  and  held,  "  It  has 

(e)  In  the  following  cases,  also,       Coggan,  Palmer  v.  McOormicky  infra, 
melioration  was  relied  on,  Martin  y.      And  see  genemllj  p.  135,  &g. 
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been  fully  established,  at  all  events  in  this  country,  that 
the  continuance  of  land  in  the  condition  of  pasture  for 
twenty  years  continuously,  prior  to  the  execution  of  a 
lease,  indelibly  affixes  to  that  land  the  character  of  ancient 
pasture."  The  ploughing  •*  was  consequently  a  breach  of 
the  defendant's  covenant  not  to  commit  w/'  Before  con- 
sidering whether  this  decision  was  warranted  by  the  state 
of  the  authorities,  it  is  well  to  note,  first,  that  there  was 
also  a  covenant  to  manage  and  cultivate  in  a  proper  and 
husbandlike  manner,  and  secondly,  that  the  land,  which 
had  been  in  pasture  for  twenty-six  years  before  the  date  of 
the  lease,  lay  at  the  confluence  of  two  rivers,  was  frequently 
flooded,  and  that  when  ploughed  by  the  defendant,  much 
of  the  surface  was  carried  down  by  the  flood.  It  will  be 
seen  below  that  the  decision  might  well  be  supported  on 
the  ground  of  breach  of  covenant  to  manage,  &c.  in  a 
husbandlike  manner,  and  that  it  was  a  very  hard  case  for 
the  landlord. 

In  Deane  v.  Caffray  (1818),  1  Hogan  23,  an  interim 
injunction  was  granted  to  restrain  the  tenant  from 
**  planting  grass  potatoes  upon  ground  demised  in  a  state 
of  tillage  upwards  of  twenty  years  since  "  for  the  plaintiff* 
to  establish  his  right  at  law.  This  is  a  converse  case  of 
turning  tillage  to  pasture. 

In  Martin  Y.  Coggan  (1824),  1  Hogan  120,  the  de- 
fendant alleged  that  the  pasture  had  ancient  plough 
marks  in  it,  that  it  was  mossy  and  required  breaking 
up  (/),  and  undertook  to  lay  it  down  again  in  grass  in 
the  course  of  good  husbandry.  Sir  William  McMahon, 
M.R.,  said:  '^I  cannot  take  the  tenant's  opinion  on  the 
propriety  of  his  course  of  husbandry,  neither  can  I  allow 
ancient  pasture  to  be  broken  up,  though  the  land  requires 

(/)  Probably  good  draining  would  hare  got  rid  of  the  moss. 
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tillage ;  the  usual  form  of  the  affidavit  required  to  support 
an  application  for  such  an  injunction  is,  that  the  land  is 
ancient  pasture  or  meadow,  and  has  not  been  burned  nor 
tilled  for  the  last  twenty  years,  and  it  is  for  the  defendant 
to  show  that  it  ought  not  to  be  considered  ancient  pasture, 
by  reason  of  its  having  been  in  tillage  previously  to  the 
date  of  his  lease."  It  is  obvious  that  all  that  was  decided 
in  this  case  was  that  ancient  pasture  is  sufficiently  proved  by 
twenty  years'  user,  unless  the  defendant  displaces  the  proof 
by  evidence  of  previous  tillage. 

In  Morris  v.  M.  (1825),  1  Hogan  238,  the  defendant 
was  tenant  for  life  of  a  lease  for  forty-one  years  dating 
from  1798,  determinable  on  lives,  and  the  plaintiff  was 
remainderman  of  the  term.  The  land  had  been  laid  down 
in  pasture  in  1795,  and  was  so  used  until  after  the  death 
in  1819  of  the  grantee  of  the  lease,  under  whom  both 
plaintiff  and  defendant  held.  The  land  was  held  by  a 
farming  lease  without  any  restrictive  clause.  It  was 
admitted  that  as  between  landlord  and  tenant  the  land  was 
tillage  land,  though  it  is  not  altogether  clear  why  this 
admission  was  made,  in  view  of  the  common  law  duty  of  a 
tenant  to  cultivate  in  a  husbandlike  manner  according  to 
the  custom  of  the  country.  Sir  William  McMahon  said  :  "  I 
consider,  that  in  fee  simple  estates,  a  continuance  in  pasture 
for  twenty  years  during  the  life  of  the  donor  or  testator,  im- 
presses on  land  the  character  of  ancient  pasture  ;  and  have 
frequently  acted  on  the  principle.  If  the  period  was 
less  than  twenty  years,  the  case  is  open  to  evidence  of 
intention,  but  not  otherwise.  ...  I  am  not  aware  of  any 
case  in  which,  in  the  absence  of  express  stipulation,  an  act 
has  been  held  to  be  w.  as  between  a  tenant  for  life  and  a 
remainderman,  which  at  the  same  time  would  not  be  w. 
as  between  the  same  tenant  for  life  and   his  landlord." 
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This  case  again  is  open  to  the  observation  that  the  above 
dictum  about  twenty  years  was  not  necessary  for  the 
decision,  and  that  it  would  be  subject  to  rebutting 
evidence. 

In  Joley  v.  Stockhy  (1825),  1  Hogan  247,  the  same 
learned  Judge  in  directing  a  reference  to  the  Master  to 
inquire  what  land  was  ancient  pasture,  refused  to  add  the 
words  "  or  not  broken  up  within  twenty  years  before,"  as 
that  fact  would  be  decisive  of  the  inquiry  as  directed. 
This  is  not  a  verbatim  report,  and  the  addition  was 
probably  refused  on  the  ground  that  under  a  reference  in 
such  a  form  it  would  not  be  open  to  the  defendant  to 
raise  the  question  whether  the  land  was  ancient  pasture, 
by  adducing  evidence  of  previous  tillage. 

In  Davies  v.  D.  (1840),  2  Ir.  Eq.  R.  414,  Pennefather, 
B.,  held  that  meadow  laid  down  by  life  tenant,  though 
thirty  years  before,  was  not  ancient. 

In  Creagh  v.  Carmichael  (1844),  7  Ir.  Eq.  R  384, 
Richards,  B.,  on  an  application  for  an  injunction  which 
seems  to  have  been  made  ex  parte,  required  an  affidavit, 
stating  that  the  deponent  knew  the  lauds  for  twenty 
years,  and  that  they  had  not  been  broken  up  within  that 
period. 

Lastly  came  the  important  case  of  Palmer  v.  McCor- 
mick  (1889),  25  L.  R.  Ir.  110.  A  tenant  for  life,  without 
impeachment,  had,  by  a  settlement  made  in  1838,  power 
to  grant  leases  subject  to  impeachment  of  w.  In  1871  he 
granted  a  lease  to  the  defendant,  providing  that,  in  case 
any  part  of  the  lands  demised  should  be  broken  up  or  tilled 
by  the  tenant,  &c.,  he  should  at  least  two  years  before  the 
expiration  of  the  term,  or  sooner  determination  thereof,  lay 
down  in  a  proper  and  husbandlike  manner  the  lands 
broken  up  or  tilled,  with  grass  seeds,  and  should  deliver 
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up  the  lands  properly  laid  down  in  grass.  The  lease  also 
contained  a  clause  enabling  the  lessee  to  surrender  at  the 
end  of  any  three  years  upon  giving  six  months'  notice. 
The  plaintiff  was  entitled  to  the  lands  in  reversion  ex- 
pectant on  the  determination  of  the  lease,  the  lessor 
having  died.  There -was  a  lawn  of  about  nine  Irish  acres 
visible  from  the  windows  of  the  mansion  house,  which  was 
alleged  by  the  plaintiff  to  be  ancient  pasture,  and  not  to 
have  been  broken  up  or  tilled  for  over  fifty  years.  In 
January,  1888,  the  defendant  commenced  to  plough  up 
Ir.  5p.,  portion  of  the  lawn,  which  he  alleged  in  his 
defence  to  be  marshy  with  rushes,  sedgy  grass,  and  some 
ilaggers,  that  he  had  failed  to  improve  by  drainage,  that 
he  intended  to  relay  in  grass,  and  that  the  lawn  was  not 
ancient  pasture.  He  also  said  that  the  course  of  the  old 
avenue  had  been  altered  in  1839,  and  never  properly  laid 
down.  It  was  held  on  the  construction  of  the  lease  that 
the  defendant  was  acting  within  his  rights,  that  no  part 
of  the  lawn  was  really  ancient  pasture,  as  at  the  date  of 
the  lease  part  of  it  had  been  broken  up,  and  also  that  the 
whole  of  it  was  within  the  '"husbandry"  covenants,  that 
this  was  a  case  of  meliorating  w.,  and  that  the  parties 
must  be  left  to  their  legal  rights  and  remedies.  Fitz- 
gibbon,  L.  J.,  in  a  considered  judgment  said  :  '*  All  these 
arguments  point  to  the  broad  conclusion  that  the  land 
here  in  question  is  not  genuine  *  ancient  pasture '  at  all, 
and  this  is  confirmed  by  the  other  facts  of  the  case.  None 
of  the  reasons  for  the  special  protection  given  to 
*  ancient  pasture,'  which  are  fully  stated  in  Simmons  v. 
Norton,  7  Bing.  640,  apply  to  this  case.  There  is  no 
difl&culty  in  title,  no  question  of  the  identity  of  the  land  ; 
for  the  injunction  admittedly  applies  only  to  an  unfenced 
patch— to  only  a  piece  of  a  field.     There  is  no  destruction 
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of  an  old  sod  that  cannot  be  restored  for  *  years,  perhaps 
ages.'  Part  of  the  present  *lawn  '  was  an  old  orchard  full 
of  stumps  until  (to  make  it  good  grass  land)  the  tenant  tilled 
it  without  objection,  and  improved  it  by  the  process. 
Another  part  is  the  site  of  an  old  *  boreen '  or  *  street ' 
(as  it  is  called  on  the  map  of  1821),  still  full  of  stones ; 
another  part  formerly  belonged  to  a  cottier  holding,  and 
was  never  properly  laid  down ;  and,  lastly,  all  the  part 
north  of  the  avenue  (about  four  acres)  is  omitted  from  the 
suit  and  from  the  injunction  because  it  was  not  in 
grass  for  twenty  years  before  the  lease,  and  therefore 
by  its  omission  from  the  suit  and  injunction,  may  be 
taken  as  arable  land  cultivable  by  the  defendant  at  his 
discretion,  but  subject  always  to  the  husbandry  covenants 
which  secure  all  the  land  agaiust  real  w.  Ihe  result  of 
holding  this  part  of  the  *  lawn '  to  be  *  ancient  pasture ' 
would  be  to  produce  a  *  tesselated '  map  of  the  land, 
protected  by  injuoctioD,  which  would  in  my  mind  supply 
a  strong  argument  to  show  that  the  remedy  had  been  mis- 
applied. 

"  To  the  argument  for  the  defendant  based  on  the  cir- 
cumstance that  the  land  was  first  laid  down  in  grass  by  a 
tenant  for  life,  I  attach  no  weight,  save  so  far  as  it  also 
corroborates  the  general  conclusion  that  this  was  not  in 
fact  *  ancient  pasture.'  I  do  not  think  that,  as  between 
landlord  and  tenant,  protection  by  injunction  is  to  be 
refused  to  a  landlord  merely  because  he  is  a  remainderman, 
or  is  not  to  be  granted  against  a  tenant  merely  because  he 
is  an  appointee  under  a  leasing  power,  nor  that  a  limited 
owner  is  debarred  from  giving  the  character  of  *  ancient 
pasture  '  to  demised  land,  as  against  the  lessee.  I  see  no 
reason  why  the  successors  in  title  to  the  reversion  on  a 
lease  should  be  unable  to  enforce  against  a  tenant  any 
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remedies  which  would  be  open  to  the  original  lessor.  The 
fact  that  this  land  was  first  turned  into  grass  by  a  limited 
owner  is  a  fact  bearing  on  its  character,  and  nothing  more, 
just  as  is  the  fact  that  the  limited  owner  protected  it  by  a 
husbandry  covenant,  and  did  not  prohibit  the  tenant  from 
tilling  it,  nor  refer  to  it  as  '  ancient  pasture '  in  the 
lease  {g). 

'*  On  the  other  hand,  I  cannot  accept  the  plaintiffs  argu- 
ment that  there  is  a  general  and  absolute  rule,  at  least  in 
Equity,  that  whatever  land  has  been  in  grass,  or  has  been 
even  covered  by  any  sort  of  natural  vesture  that  can  be 
called  *  grass,'  for  twenty  years  before  a  lease,  is  in- 
exorably condemned  to  remain  untilled  for  ever.  The 
eflFects  of  such  a  rule,  especially  under  the  Irish  land  laws, 
would  indeed  be  astounding.  Its  existence  was  never 
even  suggested  or  hinted  at  as  an  argument  in  all  the 
cases  which  have  arisen,  and  some  of  which  have  even 
reached  the  House  of  Lords,  upon  the  question  of  lettings 
*  for  the  purposes  of  pasture.'  There  is  in  my  opinion  no 
such  rule.  If  this  injunction  be  right  the  same  remedy 
must  be  applied  indiscriminately,  regardless  of  natural 
deterioration  of  the  grass ;  notwithstanding  its  running  to 
moss  or  rushes,  notwithstanding  the  fact  that  tillage  is 
essential  to  the  judicious  and  profitable  treatment  of  the 
land,  and  notwithstanding  that  the  rule  would  involve  an 
investigation  of  the  mode  in  which  every  field,  and 
even  every  bit  of  every  field,  had  been  treated  for 
twenty  years  before  it  was  last  let  to  a  tenant.  If 
the  judgment  of  Monahan,  J.,  in  Murphy  v.  Daly,  13  Ir. 
C.  L.  R  239,  purports  to  lay  down  any  such  rule,  the  dictum 
is  not  necessary  to  the  decision  ;  it  would  be  inconsistent 
with  the  authorities  from  Rolle  and  Bacon  to  Doherty  v. 

ig)  See  Davies  t.  D.,  n.s. 
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Allman,  3  A.  C.  723,  and  it  would  not  be  binding 
upon  us.  I  think,  however,  that  Monahan,  C.J.,  did  not 
intend  to  lay  down  any  such  universal  rule,  and  that  he 
was  speaking  only  of  the  case  before  him,  in  which  un- 
doubted injury  seems  to  have  been  done  to  the  lands,  and 
iu  which  the  Court  was  manifestly  endeavouring  to  escape 
from  what  was  regarded  as  an  unjust  and  unreasonable 
verdict." 

To  sum  up  these  Irish  cases,  we  may  safely  conclude  that 
there  is  no  rule  of  law  that  land  which  has  been  in  grass 
for  twenty  years  is,  irrespective  of  its  former  history, 
*'  ancient  pasture  "  either  as  between  landlord  and  tenant, 
or  tenant  for  life  and  remainderman ;  that,  on  the 
other  hand,  proof  that  the  land  has  been  in  grass  for 
twenty  years  before  the  making  of  the  instrument  under 
which  the  tenant  holds  is  sufficient  evidence  of  ancient 
pasture  to  throw  the  burden  of  disproof  on  the  tenant. 
There  is  no  case,  as  far  as  the  author  is  aware,  in  which 
an  English  Court  has  adopted  the  term  of  twenty  years  in 
similar  circumstances,  but  in  England  instances  of  plough- 
ing meadow  by  tenants  without  leave  are  extremely  rare  ; 
however,  when  a  case  arises,  the  English  Courts  will  pro- 
bably adopt  the  Irish  rule  (A),  both  out  of  respect  to  sister 
Courts  and  from  regard  to  the  proof  required  in  cases  of 
easements. 

Birch  V.  Stephenson  (1811),  3  Taun.  469,  was  referred 
to  in  Murphy  v.  Daly  as  an  instance  of  an  English  Court 
following  the  alleged  rule.  This  was  an  action  on  a 
covenant  in  a  lease  for  ninety-eight  years  to  pay  an  increased 
rent  for  any  meadow  land  tilled  within  the  last  twenty 

(h)  In  Bohinson  v.  Byron  (1785),      restrain  that  which  hfts  been  enjoyed 
1  Bfro.  C.  C.  588,  the  Lord  Chan,      for  t\renty  years  past." 
ceUor  said :    "  The  Court  will  not 
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years  of  the  term.  It  was  held,  in  effect,  that  the  land 
being  demised  as  *'  meadow  "  is  sufficient  evidence  of  its 
state  at  the  time  of  the  execution  of  the  lease ;  that  land 
sown  with  corn  and  clovers  is  still  in  tillage,  though  this 
may  be  the  proper  way  of  commencing  the  laying  down  of 
pastnre.  Lawrence,  J.,  at  p.  475  said  :  '*  I  agree  that  it  was 
a  matter  of  indifference  to  the  lessor  what  was  done  during 
the  first  part  of  the  lease,  so  long  as  his  reversion  was  not 
injured ;  therefore,  he  says,  you  may  do  what  you  will 
during  the  first  period,  but  whatever  was  meadow  when  I 
demised,  must  be  meadow  for  twenty  years  before  I  take 
it  back,  that  I  may  receive  it  in  the  state  of  ancient 
meadow."  It  is  sufficient  to  give  this  quotation  in  order 
to  show  that  the  case  gave  no  support  to  the  doctrine  con- 
tended for. 

In  Hunt  V.  Brovme  (1837),  Sau.  &  Sc.  178, 
O'Loghlen,  M.R.,  restrained  the  turning  of  ancient 
meadow,  &c.,  into  a  cemetery,  in  spite  of  the  existence 
of  a  penal  rent  for  ploughing  it  up  and  the  fact  that 
the  lessee  had  a  lease  for  lives  renewable  for  ever. 

United  States. — ^The  reasons  given  in  England  for  the 
rule  against  changing  the  nature  of  the  property  by  the 
tenant ''  are  not  applicable  to  this  commonwealth,  and  con- 
sequently such  changes  here  do  not  constitute  w.,  unless 
such  changes  are  prejudicial  to  the  inheritance.  .  .  .  That 
the  principle  of  the  common  law  under  consideration  was 
then  (at  the  time  of  the  immigration  to  the  States)  in- 
applicable to  the  condition  of  the  country  is  obvious ;  nor 
has  it  been  applicable  at  any  time  since ;  for  it  has  been 
the  constant  usage  of  our  farmers  to  break  up  their  grass 
lands  for  the  purpose  of  raising  crops  by  tillage,  and  laying 
them  down  again  to  grass,  and  otherwise  to  change  the  use 
and  cultivation  of  their  lands,  as  occasions  have  required. 
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A  conformity,  therefore,  to  this  usage  cannot  be  deemed 
w.  ...  In  this  country,  it  is  difficult  to  imagine  any 
exception  to  the  general  rule  of  law,  that  no  act  of  a 
tenant  will  amount  to  w.,  unless  it  is  or  may  be 
prejudicial  to  the  inheritance,  or  to  those  entitled  to 
the  reversion  or  remainder."  Pynchon  v.  Steams  (1846), 
45  Am.  Dec.  207.  Again  in  Clemence  v.  Steere  (1850), 
53  Am.  Dec.  621  :  "  Conversion  of  meadow  into  pasture 
is  not  w.  ...  It  is  said  that  the  pastures  have  been 
permitted  to  become  overgrown  with  brush.  In  England 
that  would  be  w.,  but  you  would  not  expect  so  high  a 
state  of  cultivation  in  Burrillville  as  in  England,  or  as 
in  the  vicinity  of  a  populous  city.  There  must  be  such 
neglect  in  cutting  the  brush  as  a  man  of  ordinary  prudence 
would  not  permit," 

So  a  dowager  changing  pasture  to  woodland  does  not 
commit  w.     Clark  v.  Holden  (1856),  66  Am.  Dec.  450. 

Lord  Coke  on  Preferable  Onltores. —  In  a  note  to 
Tyrringham's  Case  (1584),  4  Co.  39  a,  Lord  Coke 
says :  "  It  is  true  that  agriculture  and  tillage  is  greatly 
respected  and  favoured  as  well  by  the  common  law,  as 
by  the  common  assent  of  the  king,  lords  spiritual  and 
temporal,   and   all  the   commons,  in   many   Parliaments. 

1.  The  common  law  prefers  arable  land  before  all  other, 
and  therefore  for  its  dignity  it  ought  to  be  named  in  a 
praecipe  {%)  before  meadow,  pasture,  wood,  or  any  other 
soil ;  and  it  appears  by  the  statute  of  4  H.  7,  c.  19,  that 
six  inconveniences  are  introduced  by  subversion  or  con- 
version of  arable  land  into  pasture,  tending  to  two 
deplorable  consequences.  The  first  inconvenience  is  the 
increase  of  idleness,  the  root  and  cause  of  all  mischiefs. 

2.  Depopulation   and  decrease   of    populous  towns,  and 

(t)  See  F.  N.  B.  2  c,  and  ScvoeVs  Case  (1615),  11  Go.  55. 
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maintenaDce  only  of  two  or  three  herdsmen,  who  keep 
beasts,  in  lieu  of  great  numbers  of  strong  and  able  men. 
3.  Churches  for  want  of  inhabitants  run  to  ruin,  and  are 
destroyed.  4.  The  services  of  God  neglected.  5.  Injury 
and  wrong  done  to  patrons  and  curates.  6.  The  defence 
of  the  land,  for  want  of  men  strong  and  enured  to  labour, 
against  foreign  enemies,  weakened  and  impaired.  The 
two  consequences  are:  I.  These  inconveniences  tend  to 
the  great  displeasure  of  God.  2.  To  the  subversion  of 
the  policy  and  good  government  of  the  land,  and  all  this 
by  decay  of  agriculture,  which  is  there  said  to  be  one 
of  the  greatest  commodities  of  this  realm,  which  one  Act 
of  Parliament  as  to  this  purpose  may,  as  a  figure  in 
arithmetic,  in  the  third  place  stand  for  an  100." 

In  much  the  same  words  Lord  Coke  speaks  in  Co. 
Lit  85  &,  adding :  "  And  the  common  law  giveth  arable 
land  (which  anciently  is  called  hyde  and  gaine)  the 
pre-eminency  and  precedency  before  meadows,  pastures, 
woods,  mines,  and  all  other  grounds  whatsoever;  and 
averia  carucsa,  the  beasts  of  the  plough,  have  in  some 
cases  more  privilege  than  other  cattle  have.  And  amongst 
the  Romans  agriculture  or  tillage  was  of  high  estimation, 
in  so  much  that  the  senators  themselves  would  put  their 
hand  to  the  plough,  and  it  is  said,  that  never  prospered 
tillage  better,  than  when  the  senators  themselves  ploughed 
(such  force  hath  the  example  of  superiors)."  Then  follow 
quotations  from  Cicero,  Vergil,  and  Seneca. 

Again,  in  Hill  v.  Grange  (1556),  Plowden  169: 
"Everything  is  placed  in  writs  by  the  rule  of  the 
Register,  according  to  its  dignity,  for  which  reason  a 
messuage  is  placed  before  land,  and  land  before  meadow, 
and  meadow  before  jpasture,  et  sic  de  similihus.  And 
everything  is  ranked  or  distinguished  in  dignity  according 
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to  its  necessary  use  in  life,  for  to  have  a  house  for  a 
man  to  dwell  in,  and  to  defeod  his  body  against  the 
coldness  and  inclemency  of  the  air,  is  more  necessary 
than  to  have  land  to  plough  for  bread ;  and  to  have  land 
for  bread  is  again  more  necessary  than  to  have  meadow 
for  hay  for  cattle;  and  to  have  meadow  for  hay  which 
will  serve  the  whole  year  is  more  necessary  than  pasture, 
et  sic  de  similihus^  wherefore  a  messuage  is  more  worthy 
than  land." 

HUSBANDRY   COVENANTS.       CUSTOM   OP  THE  COUNTRY. 

Husbandry  Covenants. — In  D'tviry  v.  Melius  (1801), 
6  Vesey  328,  Eldon,  L.C.,  granted  an  injunction  to 
restrain  ploughing  up  pasture  land,  saying  he  thought 
a  covenant  to  manage  pasture  in  a  husbandlike  manner 
was  equivalent  to  a  covenant  not  to  convert  pasture 
into  arable.  In  Orey  de  Wilton  v.  Sdxon  (1801), 
6  Vesey  106,  an  injunction  was  granted  in  protection 
of  a  covenant  not  to  convert  meadow.  And  in  Pratt  v. 
Brett  (1817),  2  Madd.  62,  a  tenant  from  year  to  year  was 
restrained  "from  ploughing  up  any  of  the  ancient 
meadow,  or  any  of  the  old  pasture  land  belonging  to  the 
said  farm  "  until  answer. 

Special  husbandry  covenants  will  not  be  enforced 
against  a  tenant  who  is  merely  holding  over,  unless  he 
has  paid  rent  and  so  become  a  tenant  from  year  to  year. 
Kimpton  v.  Eve  (1813),  2  V.  &  B.  349. 

Oustom  of  the  Country. — But  even  without  covenants  a 
tenant  is  bound  to  manage  his  agricultural  land  in  a  husband- 
like way  according  to  the  custom  of  the  country ;  and  this 
obligation  will  generally  prevent  him  from  breaking  pasture. 

Thus,  in  Onslow  v.  (1809),    16  Vesey  173,  a 

yearly  tenant  under  notice  to  quit  was  restrained  from 
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carrying  away  crops  and  manure,  &c.,  and  cutting  hedge- 
rows, except  according  to  custom.  And  see  Lathropp  v. 
Marsh  (1800),  5  Vesey  259;  Kimpton  v.  Eve  (1813),  2 
V.  &  B.  349.  This  was  followed  in  Walton  v.  Johnson 
(1848),  15  Sim.  352,  where  the  tenant  had  agreed  to 
cultivate  in  a  husbandlike  manner.  See  '*Bad  Husbandry," 
infra^  p.  35. 

In  MeiJix  V.  CobUy  (1892),  2  Ch.  253,  the  defendant 
had  covenanted  in  a  lease  dated  January,  1889,  that  he 
would  "  in  all  respects  cultivate  and  manage  the  farm, 
and  every  part  thereof,  in  a  good  and  proper  and 
husbandlike  manner  according  to  the  best  rules  of 
husbandry  practised  in  the  neighbourhood."  The  lessee 
erected  in  part  of  an  arable  field  two  large  glass  houses 
for  the  cultivation  of  tomatoes  and  hothouse  produce  for 
the  London  market,  with  the  consent  of  the  plaintiff.  In 
May,  1890,  he  commenced  to  build  a  third  house  in  the 
same  field,  but  whether  with  or  without  the  lessor's 
assent  was  doubtful.  The  plaintiff  brought  his  action 
alleging  breach  of  covenant  and  w.  "  From  the  evidence 
it  appeared  that  in  the  neighbourhood  of  the  defendant's 
farm  not  only  were  there  several  market  gardens,  which 
had  existed  as  such  for  many  years,  but  that  several 
farms,  originally  agricultural,  had  been  converted  into 
or  utilised  as  market  gardens,  and  that,  owing  to  the 
proximity  of  the  farms  to  London,  that  had  been  found 
tiO  be  the  most  profitable  mode  of  cultivation."  Kekewich, 
J.,  held  that  the  defendant  was  entitled  to  use  his  farm 
as  a  market  garden,  except  as  to  such  portions  as  were 
covered  by  special  provisions,  and  "He  cannot  convert 
pasture  into  arable,  and,  therefore,  he  will  find  some 
difficulty,  I  apprehend,  in  turning  the  pasture  land  into 
market  garden  land,  even  though  the  market  garden,  if 
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covered  with  trees,  cannot  be  ploughed."  The  grass  land 
was  specially  conveyed  as  "  meadow."  ..."  It  has  been 
proved  to  me  conclusively,  that  what  the  defendant  is 
doing,  so  far  from  being  an  injury  to  the  inheritance,  is 
of  the  greatest  possible  advantage ;  and  that  the  addition 
of  these  houses,  if  they  are  substantially  built,  and  if  they 
are  kept  in  good  order,  is  a  most  advantageous  addition  to 
a  farm  of  this  kind  in  the  neighbourhood  of  London." 

In  Harrow  School  v.  Alderton  (1800),  2  Bos.  &  Pul.  86, 
where  the  jury  assessed  at  three  farthings  the  damage 
caused  by  ploughing  up  three  closes  of  meadow  and  con- 
verting them  to  garden  ground  and  building  on  them, 
the  Court  gave  leave  to  the  defendant  to  enter  judgment 
for  himself,  so  as  to  avoid  forfeiture  under  the  Statute  of 
Gloucester ;  and  in  such  a  case  the  Court  would  be  justified 
in  refusing  an  injunction  on  the  principle,  "de  minimis  non 
curat  lex."  See  Doherty  v.  Allman  (1878),  3  A.  C.  at 
p.  723,  infra,  p.  131,  139. 

Leghv.  Heivitt  (1803),  4  East  154,  7  K.  R.  545,  was  a 
case  in  which  the  plaintiff  declared  in  assumpsit  that  the  de- 
fendant being  his  tenant  (apparently  without  a  formal  lease) 
of  a  farm  containing  fifty-five  Cheshire  acres,  had  ploughed 
up  and  converted  into  tillage  five  Cheshire  acres  of  grass 
land,  which  according  to  good  husbandry  and  the  custom 
of  the  said  country  ought  not  to  have  been  ploughed  up, 
&c.,  and  that  he  had  an  excessive  amount  (one-half)  in 
tillage  at  one  time.  The  witnesses  agreed  that  this  was 
contrary  to  good  husbandry,  but  could  not  speak  of  any 
custom  of  the  country  independent  of  the  obligation  of 
covenants.  The  jury,  influenced  by  the  opinion  of  the 
Judge,  found  the  custom  not  proved,  but  the  Court  above 
ordered  a  new  trial.  Lord  Ellenborough  saying;  "What 
shall  be  considered  in  farming  as  a  good  and  husbandlike 
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manner  must  vary  exceedingly  according  to  soil,  climate, 
and  situation.  And,  therefore,  the  custom  of  the  country 
with  reference  to  good  husbandry  must  be  applied  to  the 
approved  habits  of  husbandry  in  the  neighbourhood  under 
circumstances  of  the  like  nature.  That  is  the  fair  and 
natural  meaning  of  the  words  of  the  contract  as  laid. 
And  perhaps  a  contract  to  occupy  an  estate  in  a  good 
and  husbandlike  manner  simply  would  have  imposed  the 
same  duty  on  a  tenant ;  because  the  same  sort  of  evidence 
drawn  from  the  approved  practice  of  that  part  of  the 
country,  would  have  been  brought  forward  to  show  what 
was  good  husbandry."  The  other  Judges  agreed  that  the 
"  custom  of  the  country  "  was  not  to  be  taken  in  a  precise 
sense,  as  denoting  a  uniform  course  of  husbandry. 

Bad  Husbandry. — **  If  a  lessee  of  arable  laud  suffers 
it  to  lie  fresh  and  without  manure,  so  that  the  land  grows 
thorns  and  other  trees,  this  is  not  w.,  but  bad  husbandry. 
Broke,  W.  pi.  5;  2  Rolle  Abr.  814;  22  Viner  437;  8  Bacon 
382.  But  the  bare  relation  of  landlord  and  tenant  is  a 
sufficient  consideration  to  oblige  the  tenant  to  farm  in  a 
good  and  husbandlike  manner,  according  to  the  custom  of 
the  country  ;  Powley  v.  Walker  (1793),  5  Durn.  &  E.  373, 
followed  in  Hallifax  v.  Chambers  (1839),  4  M.  &  VV.  662 
(a  case  of  over-cropping),  and  as  was  said  too  by  Lord 
Blackburn  in  Westropp  v.  Elligott  (1884),  9  A.  C.  at  p. 
823 :  **  In  the  absence  of  any  express  terms,  the  law 
implies,  from  the  relation  of  landlord  and  tenant,  that 
it  is  the  duty  of  the  tenant  to  do  or  to  leave  undone 
some  things,  and  a  promise  is  implied  from  the  mere 
relation  of  landlord  and  tenant  on  which  an  action  lies 
for  a  breach  of  that  duty.  1'he  most  important  of  these, 
in  the  case  of  an  agricultural  holding,  are  not  to  commit 
w.  and  to  manage  the  property  in  a  husbandlike  manner." 

D  2 
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In  the  well-known  case  of  Htitton  v.  Waro^en  (1836),  1 
M.  &  W.  at  p.  476,  Baron  Parke  said,  during  the  argu- 
ment :  "  It  is  not  w.  at  Common  Law,  either  wilful  or 
permissive,  to  leave  the  land  uncultivated.  In  order  to 
oblige  him  to  farm  according  to  good  husbandry,  you 
must  have  either  some  express  contract,  or  some  implied 
contract  from  the  custom  of  the  country." 

Cnstom  not  immemoriaL — ^The  custom,  though  so  called, 
is  nothing  more  than  the  usage  in  the  neighbourhood,  and 
need  not  be  immemorial.  Dalby  v.  Hirst  (1819),  Brod. 
&  B.  224.  But  the  practice  of  a  particular  person  in 
letting:  his  farms  is  not  a  custom,  "  The  law  takes 
cognisance  of  the  divisions  of  the  country  into  counties  or 
parishes,  which  are  legal  and  public  divisions,  but  not  into 
properties  or  estates,  which  are  purely  private  in  their 
nature.  Non  constat  that  the  party  becoming  tenant 
upon  it  for  the  first  time  would  hear  of  it."  It  was 
also  suggested  by  the  Court  that  where  the  reversion 
is  severed,  the  stipulations  as  to  cultivation  might  be 
extinguished. 

The  Principle. — The  principle  upon  which  custom  has 
been  imported  into  agreements  between  landlord  and 
tenant  is  best  expressed  in  Hutton  v.  Warren  (1836),  1 
M.  &  W.  474,  where  Parke,  B.,  delivered  the  judgment 
of  the  Exchequer  Chamber :  "  It  has  long  been  settled 
that  in  commercial  transactions  extrinsic  evidence  of 
custom  and  usage  is  admissible  to  annex  incidents  to 
written  contracts  in  matters  with  respect  to  which  they 
are  silent.  The  same  rule  has  also  been  applied  to 
contracts  in  other  transactions  in  life,  in  which  known 
usages  have  been  established  and  prevailed  ;  and  this 
has  been  done  upon  the  principle  of  presumption,  that 
in  such  transactions  the  parties  did  not  mean  to  express 
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in  writing  the  whole  of  the  contract  by  which  they 
intended  to  be  bound,  but  to  contract  with  reference  to 
those  known  usages.  .  .  .  The  common  law  does  so  little 
to  prescribe  the  relative  duties  of  landlord  and  tenant, 
since  it  leaves  the  latter  at  liberty  to  pursue  any  course 
of  management  he  pleases,  provided  he  is  not  guilty  of 
w.,  that  it  is  by  no  means  surprising  that  the  Court  should 
have  been  favourably  inclined  to  the  introduction  of  those 
regulations  in  the  mode  of  cultivation,  which  custom  and 
usage  have  established  in  each  district  to  be  the  most 
beneficial  to  all  parties." 

There  are  numerous  cases  on  the  importation  or 
exclusion  of  particular  customs  into  agricultural  agree- 
ments, such  as  Stafford  v.  Gardner  (1872),  7  C.  P.  D.  242  ; 
Mansel  v.  Norton  (1883),  22  Ch.  D.  769  ;  and  the 
cases  collected  under  Wigglesworth  v.  Dallison,  1  Sm. 
li.  C,  q.  V. 

Incumbency.  Land  not  Agricnltoral. — This  does  not 
apply  to  an  incumbency,  where  there  is  no  contract  of 
tenancy.  Bird  v.  Relph  (1833),  4  B.  &  Ad.  826  ;  nor  to 
land  that  is  not  agricultural,  e.g.  garden  ground,  John- 
stone V.  Symons  (1847),  9  L.  T.  535. 

Inconsistent  Condition. — '*If  any  condition  is  found  in 
the  lease  necessarily  repugnant  to  or  inconsistent  with  the 
custom,  the  latter  is  excluded ;  for  it  can  only  be  called 
in  aid  where  the  former  is  silent  upon  the  subject." 
Holding  v.  Pigott  (1831),  7  Bing.  465.  In  Tucker  v. 
Linger  (1883),  8  A.  C.  508,  a  written  agreement  for 
lease  reserving  to  the  landlord  "  all  mines  and  minerals, 
sand,  quarries  of  stone,  brick,  earth,  and  gravel  pits,"  was 
held  not  inconsistent  with  a  custom  allowing  the  tenant 
to  gather  and  sell  without  stint  all  flints  turned  up  and 
removed  in  the  course  of  good  husbandry. 
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Pernicious  Crops. — *^  If  a  tenant  for  life  plant  woad  on 
the  land,  which  is  of  so  poisonous  a  quality  that  it  destroys 
the  principles  of  vegetation,  without  an  express  power  in 
his  lease,  where  it  is  usual  to  have  such  powers,  it 
may  be  considered  w.,  and  the  Court  of  Chancery  may 
grant  an  injunction."  Powis  v.  DoraU,  8  Bacon  419. 
Bo  Tresham  v.  Lamb  (1610),  2  Brownl.  p.  46,  and 
Pratt  v.  Brett  (1817),  2  Madd.  62,  in  the  latter  of 
which  cases  there  was  a  husbandry  covenant,  and  the 
sowing  of  mustard  was  restrained.  However,  in  2  Rolle 
Abr.  815,  ''  It  seems  that  it  is  not  w.  for  a  lessee  at  the 
end  of  the  term  to  sow  the  land  with  woad,  although 
it  will  not  carry  corn  for  seven  years  after."  But  it  is 
bad  husbandry,  and  though  not  within  the  old  statutory 
action,  would  be  reached  by  an  action  for  damage  to  the 
reversion.     See  p.  9. 

Unexhausted  Plants. — In  Wetherell  v.  Howells  (1808), 
1  Camp.  227,  the  defendant's  term  in  garden  ground 
expired  at  Lady  Day,  1807,  and  in  the  preceding  autumn 
he  had  ploughed  up  two  acres  of  strawberry  beds  in  full 
bearing,  for  sowing  with  turnip  seed.  Lord  Ellen  borough 
said :  '^  The  taking  up  of  strawberry  roots  was  not 
necessarily  of  itself  an  injury  to  the  inheritance  for  which 
an  action  would  lie  ;  but  if  the  defendant  in  this  instance 
ploughed  up  the  beds  before  they  were  exhausted,  and 
without  having  any  reasonable  object  in  view,  he  had 
certainly  prejudiced  the  plaintiffs  reversionary  estate, 
and  it  could  scarcely  be  doubted  that  he  did  so  wrongfully 
and  maliciously."  This  was  not  apparently  an  action 
of  w.,  but  injury  to  his  property  in  tJie  strawberries,  which 
were  his  on  the  principle,  ^'  quicquid  plantatur  solo  volo 
cedit."     See  as  to  fruit-trees,  p.  95. 
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WAKREN. 

Definition. — A  warren,  according  to  Spelman,  is  a 
privilege  which  any  one  has  in  his  own  lands 
either  "  ex  concessione  Regis  vel  ex  prsescriptione,  ve- 
nandi,  prsedandique  feras  et  volucres  ad  Warennam 
pertinentes"  in  a  place  where  another  may  not  enter 
without  leave.  A  warren  must  be  campestre,  and  covers 
pheasants  and  partridges  as  well  as  conies ;  but  grouse  are 
not  birds  of  warren.  Devonshire  v.  Lodge  (1827),  7  B.  & 
C.  36. 

The  case  which  is  most  quoted  in  the  old  text-books 
is  Moyle  v.  M.  (1599),  Owen  66,  Noy  70  :  "The  Court 
held  it  was  not  w.  to  destroy  coney-borrows,  for  w.  will 
not  lie  for  conies,  because  a  man  hath  not  inheritance 
in  them,  and  a  man  can  have  no  property  in  them  but 
only  possession,  and  although  by  a  special  law  keepers 
are  to  preserve  the  land  they  keep,  in  the  same  plight 
they  found  it,  yet  this  does  not  bind  every  lessee  of  land." 
Alias,  if  the  laud  be  a  warren  by  charter  or  prescription, 
Co.  Lit.  53  a,  note  ;  8  Bacon  383.  So  2  RoUe  Abr.  815  (12 
&  15).  "  if  a  lessee  plough  land  stored  with  cunicles,  this 
is  not  w.  unless  it  be  a  warren  by  charter  or  prescription," 
when  they  are  considered  in  law  as  part  of  the  inheritance, 
and  called  "  Heirlooms."  Cruise,  Dig.  tit.  iii.  c.  2,  ss.  22, 
q.  v.  "  If  the  tenant  of  a  dove  house,  warren,  park,  vivary 
pools,  or  such  like  take  so  much  that  so  much  store  is 
not  left  as  he  found  at  the  time  of  the  demise,  it  is  w.," 
ib.  Cf.  22  Viner,  p.  438.  In  any  case  in  which  damage 
to  the  reversion  is  proved,  an  action  would  lie  therefor. 
Thus  it  was  said  in  Hannam  v.  Mockett  (1824),  2  B.  &  C. 
934,  that  "hawks,  falcons,  swans,  partridges,  pheasants, 
pigeons,  wild  ducks,  mallards,  teals,  widgeons,  wild  geese, 
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black  game,  red  game,  bustards,  and  herons  are  all  re- 
cognised by  diflferent  statutes  as  entitled  to  protection,  and 
consequently  in  the  eye  of  the  law  are  fit  to  be  preserved." 
So  of  doves  and  rabbits,  but  not  of  rooks,  which  were  not 
then  known  or  alleged  to  be  articles  of  food,  and  are  harmful. 
(But  rook- pie  is  now  a  well-known  article  of  diet.)  As  to 
swans,  see  The  Case  of  Swans y  7  Coke  156.  The  erecting 
of  a  dove  house  is  not  a  common  nuisance,  but  an  action 
will  lie  by  those  whose  com  they  eat.  Detvell  v.  Sandars 
(1619),  Cro.  Jac.  496;  cf.  Arnold  v.  Jefferson  (1698),  3 
Salkeld  247.  The  law  is  the  same  as  to  rabbits.  Dewell  v. 
Sandars^  disapproving  Boulston  v.  Hardy  (1597),  Cro.  Eliz, 
547,  5  Coke  105.  So  when  a  landlord  or  his  sporting 
tenant  overstocks  the  land  with  game,  the  tenant  has  his 
remedy.  Farrer  v.  Nelson  (1885),  15  Q.  B.  D.  258,  and 
cases  there  cited. 

Demise  as  Land. — In  Lurting  v.  Conn  (1850),  1  Ir.  Ch. 
R.  273,  lands  were  sub-leased  by  plaintiflF  to  defendant, 
the  latter  signing  the  following  memorandum,  endorsed 
on  the  lease :  **  Before  signing  hereof  I  do  hereby  during 
this  demise  grant  to  the  said  (plaintiflF)  the  number  of 
twenty  pair  of  rabbits'  flesh  yearly  during  this  demise." 
The  question  as  to  if  and  how  much  the  warren  had  been 
tilled  was  undecided,  but  Cusack  Smith,  M.R.,  said  :  "  If 
a  lease  was  made  of  a  rabbit-warren  as  a  rabbit-warren, 
the  tenant  might,  perhaps,  be  considered  as  precluded 
from  ploughing  or  destroying  it.  ...  But  in  this  case 
the  warren  is  demised  as  land."  Angerstein  v.  Wood 
(1801),  6  Vesey  487,  was  cited,  where,  however,  the 
grounds  on  which  the  injunction  was  granted  do  not 
appear.  See  as  to  demising  a  meadow  as  a  meadow, 
supra,  p.  19.  See  now  The  Ground  Game  Act,  1880,  43 
ic  44  Vict.  c.  47. 
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FISHPONDS   AND   DEER   PARKS. 

It  was  said  arguendo  in  Moyle  v.  M,  (1599),  Owen 
66 :  **  If  lessee  of  a  pigeon  house  stop  the  holes,  so  that 
the  pigeons  cannot  build,  w.  doth  lie,  as  it  hath  been 
adjudged.  Also  if  lessee  of  a  hopyard  plougheth  it  up 
and  sows  grain  there,  it  is  w.,  as  it  hath  been  adjudged. 
Also  the  breaking  of  a  weir  is  w.,  and  so  of  the  banks 
of  a  fishpond,  so  that  the  water  and  fish  run  out ;  to  all 
which  the  Court  agreed."  It  is  w.  to  remove  dovecots 
and  presses,  if  aflBxed  to  the  freehold.  Kimpton  v.  Eve 
(1813),  2  V.  &  B.  349.  (See  as  to  the  right  to  remove 
fixtures  generally,  ijifra,  p.  118.)  (j) 

Any  man  may  erect  fishponds,  these  "  being  a  matter 
of  profit,  and  increase  of  victuals."  2  Inst.  199.  The  fish 
pass  as  parcel  of  the  inheritance,  in/ra^  unless  they  belong 
to  one  with  only  an  estate  for  years.  See  Williams  on 
Executors. 

Deer,  &c. — In  Co.  Lit.  53  h  we  read :  "  If  the  tenant 
of  a  dove  house,  warren,  park,  vivary,  estangues,  or  the 
like,  do  take  so  many,  as  such  sufficient  store  be  not  left 
as  he  found  when  he  came  in,  this  is  w. ;  and  to  suifer 
the  pale  to  decay,  whereby  the  deer  is  dispersed,  is  w.'' 
And  in  2  Blackstone  428,  it  is  said  that  "  Deer  in  a  real 
authorised  park,  fishes  in  a  pond,  doves  in  a  dove  house, 
&c.,  though  in  themselves  personal  chattels,  yet  they  are 
so  annexed  to  and  so  necessary  to  the  well-being  of  the 
inheritance,  that  they  shall  accompany  the  land  wherever 
it  vests,  either  by  descent  or  purchase.*' 

"  This  is  understood  of  a  lawful  park,  whereunto  three 
things  are  required :  1,  a  liberty,  either  by  grant  (of  the 

{j)  Stealing  house  doves  or  pigeons  bythe  same  Act,  ss.  24, 25.  Malicious 
is  punishable  under  the  Larceny  Act,  injury  to  private  fisheries  is  punish- 
1861,  c.  96,  s.  23 ;  and  stealing  fidh      able  by  the  next  Act,  c.  97,  s.  32. 
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king)  or  by  prescriptiou.  2.  Inclosure  by  pale,  wall,  or 
hedge.  And  3,  beasts,  savages  of  the  park."  2  Inst.  199, 
None  can  erect  a  park  otherwise,  see  the  Case  of 
Monopolies  (1602),  11  Coke  87  6.  "If  I  have  a  manor 
in  which  there  is  a  park  and  fishponds,  and  I  lease  the 
manor,  except  the  game  of  deer,  and  the  fish,  and  after- 
wards I  grant  over  the  reversion,  the  grantee  shall  have 
the  deer  and  the  fish,  as  things  attendant  upon  the 
inheritance,"  in  Liford's  Case  (1615),  11  Coke  50  6. 

Deer  are  only  attached  to  the  inheritance  and  not 
distrainable,  when  kept  in  a  legal  park  for  pleasure,  as 
in  the  old  times,  and  not  at  all  for  profit.  Davies  v. 
Poivell  (1738),  Willes  46.  Even  in  a  legal  park  they 
cease  to  be  attached  to  the  inheritance  and  they  descend 
as  personal  property  if  they  have  been  reclaimed  (whereby 
also  the  park  ceases  to  be  a  legal  park),  Morgan  v. 
Abergavenny  (1849),  8  C,  B.  768,  followed  in  Ford  v. 
Tynte  (1861),  2  J.  &  H.  150,  where  Page  Wood  said  it 
was  w.  to  reclaim  deer  in  a  lawful  park.  As  to  the 
evidence  of  reclamation,  see  the  last  two  cases.  And  see 
Williams  on  Executors,  and  Tomlin's  Law  Dictionary, 
title.  Park. 

By  the  Larceny  Act,  1861,  s.  13,  ''whoever  shall 
unlawfully  and  wilfully  course,  hunt,  snare,  or  carry 
away,  or  kill  or  wound,  or  attempt  to  kill  or  wound,  any 
deer  kept  or  being  in  the  inclosed  part  of  any  forest, 
chase,  or  purlieu,  or  in  any  inclosed  land  where  deer 
shall  be  usually  kept,  shall  be  guilty  of  felony,  &c."  The 
following  three  sections  contain  supplementary  provisions. 


BOTES  AND  ESTOVERS  («). 

In  general,  the  lopping  and  topping  of  trees  is  w. 
Scmiuel  V.  Johnson  (1547),  Dyer  65  a ;  when  not  done  in 
the  exercise  of  a  right  to  botes. 

Definition. —  Spelman  says  as  to  Bota  seu  Bote: 
**Retinetur  hodierno  foro  in  vocabulis,  housbote,  plough- 
bote,  fierbote ;  lignum  significantia,  quod  ex  indulgentia 
legis,  conductori  liceat  de  conducto  prsddio  succidere  et 
asportare,  in  aedium,  sepiun},  aratrique  sui  refectionem, 
etiam  ignis  subministrandi  gratia.''  And  as  to  ''Esto- 
verium " :  ^*  recentioribus  (statutia)  solum  propemodo  in 
U8U  est,  ad  siguificandum  ligna  quse  alter  in  alterius  silva 
seu  terra,  ex  jure  capiat,  ad  foci,  sedium,  sepium,  et 
agriculturse  suae  sustentationem ;  vulgo,  fyerbote,  house- 
bote, hedgebote,  ploughbote.  Eaque  vocis  istius  est 
potentia,  ut  si  quis  in  silva  sua,  alteri  concedat  rationabile 
estoverium,  concedi  ista  omnia  inteiliguntur." 

''  The  tenant  may  take  sufficient  wood  to  repair  the 
walls,  pales,  fences,  hedges,  and  ditches,  as  he  found  them ; 
but  he  can  make  no  new ;  and  he  may  take  also  sufficient 
plowbote,  firebote,  and  other  housebote.  .  .  .  The  tenant 
may  dig  for  gravel  or  clay  for  the  reparation  of  the 
house,  as  well  as  he  may  take  convenient  timber  trees." 
Co.  Lit.  53  b.    And  in  41  &  it  is  said  that  "  to  every  tenant 

(a)  8  Bacon  392  ;  22  Viner  453  ;  7  Comyn  665. 
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for  life,  the  law  as  iucident  to  his  estate  without  provision 
of  the  party  giveth  him  three  kinds  of  estovers,  (that  is) 
housebote  which  is  twofold,  viz.,  estoverium  sedificandi 
et  ardendi,  ploughbote  that  is  estoverium  arandi,  and 
lastly  haybote,  and  that  is  estoverium  claudendi,  and 
these  estovers  must  be  reasonable,  estoveria  ratiouabilia. 
And  these  the  lessee  may  take  upon  the  land  demised 
without  any  assignment,  unless  he  be  restrained  by  special 
covenant,  for  modus  et  conventio  vincunt  legem.  Bote 
in  the  Saxon  tongue,  and  estovers  in  the  French,  in  this 
case  are  all  of  one  signification,  that  is,  to  have  compen- 
sation or  satisfaction  for  these  purposes.  Estovers  cometh 
of  the  French  word  estover.  And  the  same  estovers  that 
tenant  for  life  may  have,  tenant  for  years  shall  have."  And 
see  Darcyy.  Askwiih  (1618),  Hobart  234  ;  8  Bacon,  p.  385. 

So  1  Rolle  Abr.  823 ;  Co.  Lit.  54  6. 

"  Digging  peat  is  in  many  places  the  ordinary  bote ; 
and  perhaps  the  jonly  fruit  that  can  arise  from  the  land." 
Wilson  V.  Bragg  (1742),  8  Bacon  428. 

It  was  held  by  the  whole  Court  in  21  Hen.  6,  56,  that 
"housebote,  heybote,  and  firebote  belong  to  the  termor 
for  years  and  the  tenant  for  life,  whether  a  lease  is  made 
or  not ;  but  they  were  in  different  opinions  as  to  the 
foldebote  which  was  granted  by  the  lease."  Broke,  W.  89, 
Fitzherbert,  N.  B.  (59  k)\  and  see  Mervyn  v.  LydSy  p.  62. 
The  lessee  may  cut  a  tree  and  make  a  vessel,  fixed  in 
the  land  for  watering  the  beasts  in  the  same  land,  "  which 
is  necessary,  because  the  water  is  a  great  way  off.*'  22 
Viner,  p.  454.  It  seems  that  if  a  tenant  exceeds  his  right 
to  reasonable  estovers,  he  may  be  restrained  by  force. 
Bracton  iv.  c.  34,  fol.  217  a.  A  tenant  cannot  use  wood 
to  enlarge  the  house,  nor  where  wood  wafi  not  used  before. 
22  Viner,  p.  456. 
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Of  what  Wood? — In  exercising  the  rights  to  botes, 
care  should  be  taken  to  employ  only  that  species  of 
wood  which  is  applicable  to  the  immediate  purpose,  and 
to  select  the  inferior  woods  first ;  as  Bosanquet,  J.,  said  in 
Simmons  Y.  Noi^ton  (1831),  7  Bing.  640:  "As  to  the 
trees,  although  the  tenant  may  fell  them  for  necessary 
botes,  he  must  at  his  own  peril  select  such  as  are  fit  for 
the  purpose,  and  employ  them  accordingly."  So  Co.  Lit. 
53,  "converting  trees  into  coals  for  fuel  where  there  is 
suflScient  dead  wood  is  w."  8  Bacon,  pp.  385,  394 ; 
Fitz.  N.  B.  59  K.  M. ;  Cole  v.  Peyson  (1660),  1  Rep.  in 
Ch.  106.     See  ''  Dotards,"  infra,  p.  93. 

Again,  in  21  Hen.  6,  56,  where  the  defendant  sought 
to  justify  the  cutting  of  ashes  for  firebote,  it  was  held 
that  he  ought  to  show  that  there  was  no  underwood  on 
the  land.  Broke,  W.  89  ;  8  Bacon  413.  Of  course, 
"  seasonable  wood  "  (q.  v.)  can  be  cut  for  firebote,  whether 
there  is  preferable  wood  or  not.  Broke,  ib. ;  2  EoUe  Abr. 
817.  In  Anon.  (1572),  3  Leonard  16,  it  is  said  that  a 
lessee  "  cannot  take  fuel  but  of  bushes  and  small  wood, 
and  not  of  timber  trees.  But  if  the  lessor  in  his  lease 
granteth  fireboot  expressly,  if  the  lessee  cannot  have 
sufiicient  fuel  ...  he  may  take  great  trees."  Sed  qu.  as 
to  the  first  proposition. 

"In  trespass  the  question  was,  whether  a  copyholder 
might  lop  oflF  the  bough  without  a  special  custom ;  and  it 
was  resolved  per  curiam,  that  by  the  common  law  he  may 
cut  oflF  the  under  boughs,  which  cannot  cause  any  w. 
But  the  amputation  of  the  top  boughs  will  cause  the 
putrifaction  of  the  whole  tree ;  wherefore  it  is  w.  as  well 
as  the  decapitation  thereof,"  Dawhridge  v.  Cocks,  cited 
in  22  Viner,  p.  445,  which  shows  that  loppings  must 
be  resorted  to  before  toppings.     If  a  tree  stands  in  or  on 
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the  borders  of  a  field,  lopping  may  perhaps  also  be  justified 
on  the  ground  of  good  husbandry,  so  as  to  give  light  and 
air  to  the  field. 

"The  law  is  that  a  termor  shall  have  loppings  and 
shrowdings  of  trees  for  necessary  fuel."  Dyer  19  6.  "  The 
lessee  has  no  interest,  but  to  lop  them  (the  trees)  and  to 
shade  his  beast,"  per  Pineux,  J.,  Broke,  W.  pi  143.  "The 
lessee  shall  have  housebote,  heybote,  ploughbote,  hedgebote, 
although  not  expressed,  but  if  he  takes  more  than  is 
necessary  he  shall  be  punished,"  and  this  "  albeit  he  be  not 
compellable  thereunto  .  .  .  and  the  reason  is^  for  that 
the  law  doth  favour  the  supportation  and  maintenance 
of  houses  for  habitation  for  mankind."  Co.  Lit.  54  6  and 
63  6.  But  where  a  house  is  destroyed,  "  as  if  the  house 
were  burnt  by  enemies  or  by  tempest,  if  the  termor 
rebuild  it  with  timber  growing  upon  the  land  leased,  it 
shall  be  adjudged  w.,  because  he  did  it  of  his  own  head; 
for  the  power  of  the  termor  to  make  repairs  is  only  in  small 
repairs,  as  to  make  splents,  mud-walls,  hedges,  and  ditches, 
but  not  in  large  and  principal  repairs,  as  the  principal 
timber,  and  stone  walls,  and  tiles,  but  a  covering  with 
thatching  he  may  make."  MaUverei^  v.  Spinke  (1537), 
Dyer  36  a.  The  latter  part  of  this  quotation,  limiting 
the  right  to  repair  to  very  small  proportions,  is  not  to 
be  pressed  too  far.  The  first  part,  too,  is  at  variance 
with  Co.  Lit.  53  a,  where  it  is  said  :  "  If  a  house  falls 
by  tempest,  or  be  burnt  by  lightning,  or  prostrated  by 
enemies  of  the  king,  or  such  like,  without  default  of  the 
lessee,  the  lessee  may  build  it  again  with  the  same  materials 
that  remain,  and  may  cut  other  timber  upon  the  land  to 
rebuild  it."     22  Viner,  p.  453. 

Life  Tenant. — If  a  tenant  for  life  will  repair,  he  has 
the  same  right  as  a  lessee  to   resort  to  timber,  &c.,  for 


BOTES   AND   ESTOVERS.  47 

the  purpose.  Co.  Lit.  41  6,  supra.  Thus,  in  Bewick  v. 
Wliitjleld  (1734),  3  P.  Wms.  267,  a  remainderman  brought 
a  bill,  praying  that  decaying  timber  might  be  cut  down 
and  sold  and  the  proceeds  paid  to  him.  Talbot,  L.C., 
said  :  ''  As  to  the  tenant  for  life,  he  ought  not  to  have 
any  share  of  the  money  arising  by  the  sale  of  this  timber ; 
but  since  he  has  a  right  to  what  may  be  sufficient  for 
repairs  and  botes,  care  must  be  taken  to  leave  enough 
upon  the  estate  for  that  purpose;  and  whatever  damage 
is  done  to  the  tenant  for  life  on  the  premises  held  by 
him  for  life,  the  same  ought  to  be  made  good  to  him." 
And  see  Bcigot  v.  B.  (1863),  32  Beavan  at  p.  521,  where 
the  estate  of  a  wasteful  life  tenant  was  allowed  credit  for 
timber  employed  in  repairs. 

Cost  of  Felling,  etc. — In  5  Ed.  4,  100,  where  the  house 
was  ruinous  at  the  time  of  the  lease,  ''it  is  agreed  that 
the  termor  can  cut  trees  to  use  in  repairing,  but  he  must 
pay  the  wages  and  salary  of  the  workmen  at  his  own 
cost,  and  he  must  not  cut  wood  to  pay  the  wages."  Broke, 
W.  pi.  112,  130.  So  that  Romilly,  M.R.,  was  wrong  in 
Bagot  V.  B.  (1863),  32  Beavan  at  p.  523,  where  he 
allowed  for  timber  in  the  rough.  The  allowance  should 
have  been  for  standing  timber. 

Oovenant  to  repair. — Where  a  lessor  covenants  to  repair 
and  neglects  to  fulfil  his  obligations,  the  lessee  may 
cut  down  trees  for  the  purpose.  Anon.  1  Brownl. 
240.  Again,  "  if  the  lessor  by  his  covenant  undertaketh 
to  repair  the  houses,  yet  the  lessee  (if  the  lessor  doth  it 
not)  may  with  the  timber  growing  upon  the  ground  repair 
it,  though  he  be  not  compellable  thereunto.  In  the  same 
manner,  if  a  man  make  a  lease  of  a  house  and  land,  with- 
out impeachment  of  w.  for  the  house,  yet  may  the  lessee 
with  the  timber  upon  the  ground  repair  the  house,  though 
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he  may  utterly  w.  it  if  he  will."     Co.  Lit  54  6 ;  8  Bacon 
393. 

But  where  lessor  covenants  to  repair,  the  lessee  should 
not  take  botes  without  first  notifying  the  lessor  to  repair. 
See  Stukeley  v.  Butler  (1615),  Hobart  173. 

An  express  liberty  to  take  botes  for  reparation  does 
not  constitute  a  condition  precedent  that  there  should  be 
sufficient  botes.  Bristol^  Dean^  &c,  v.  Jones  (1859),  1  El. 
k  E.  484. 

A  covenant  that  the  lessee  may  take  botes,  gives  him 
no  more  than  the  law  allows.  Archdeacon  v.  Jennor 
(1598),  Cro.  Eh'z.  604. 

In  Moore  23  is  an  anon3niious  case  where  it  was  held 
that  a  covenant  by  the  lessee  to  repair,  did  not  prevent 
him  availing  himself  of  bis  common  law  right  to  botes, 
but  this  case  really  went  upon  tbe  fact  that  an  action  on 
the  covenant  was  no  bar  to  an  action  of  w.,  in  which 
treble  damages  were  then  recoverable ;  also  it  was  not  a 
case  in  which  an  action  of  w.  lay  at  all.  22  Viner,  p.  455. 
Also  a  side-note  in  8  Bacon  394  says  that  if  the  tenant 
covenant  to  repair  ruinous  houses,  he  can  take  trees 
for  it,  but  this  is  not  borne  out  by  the  authorities  cited. 

Trees  excepted. — There  seems  to  be  a  conflict  of 
authority  as  to  a  lessee's  rights  to  lop  and  top  where  trees 
are  excepted  from  the  lease.  In  Rich  v.  Makepeace  (c.  1618), 
Noy  29,  "  Lessee  for  years,  the  trees  being  excepted,  has 
liberty  to  take  the  shrowds  and  loppings  for  fireboot.  If 
he  cut  any  tree  it  shall  be  as  well  for  the  loppings  as  for 
the  body  of  tbe  tree.  By  Hubbard  and  the  whole  Court 
without  question."  But  in  Sir  Richard  Lewkaor's  Case 
(1587),  4  Leon.  162,  this  is  denied,  as  the  property  in 
the  trees  would  be  still  in  the  lessor,  who  could  bring 
trespass  and  not  w.  against  the  tenant  if  he  cut  the  trees. 
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22  Viner,  p.  455.  It  is  also  denied  by  EUenborough, 
C.J.,  in  Goodright  v.  Vnian  (1807),  8  East  190;  and 
doubtless  Rich  v.  Makepeace  is  bad  law.  Cf.  White  v. 
Sayer  (1622),  Palmer  211,  where  the  tenant  alleged  a  grant 
of  loppings  by  lord  who  reserved  the  trees.  A  covenant  or 
condition  that  the  lessor  may  enter  and  cut  is  not  an 
exception.     I/ashford  v.  Sanders  (1599),  Cro.  Eliz.  690. 

The  simple  lease  of  a  wood  in  which  are  only  great 
trees,  passes  no  more  than  the  grain  and  the  pasturage 
(Broke,  W.  pi.  12),  and  hedgebote. 

Assignment  of  Botes. — Where  a  lessee  for  years  was  to 
take  hedgeboot  by  assignment,  yet  he  may  take  it  without 
assignment;  for  the  affirmative  does  not  take  away  the  power 
which  the  law  gives  him.  22  Viner,  p.  455.  But  see  Talbot 
V.  Woodhouse  (1699),  Lutwych  1471.  It  is  otherwise  if 
there  is  also  a  negative  covenant.     Dyer  19  6,  pi.  115. 

Excessive  Botes. — It  should  next  be  noted  that  a 
tenant  may  only  cut  sufficient  for  his  immediate  purpose ; 
he  must  not  cut  excessively  and  keep  a  stock  of  wood  by 
him.     22  Viner,  p.  456.     But  see  Jenkins  v.  J.,  p.  52. 

Thus  in  Gorges  v.  Stanjield  (1598),  2  Cro.  Eliz. 
593,  w.  was  assigned  in  cutting  down  300  oaks.  The 
defendant  as  to  200  pleaded  that  the  houses  let  to  him 
were  ruinous,  &;c.,  and  that  he  had  cut  down  the  oaks  to 
repair  those  houses ;  and  as  to  the  residue,  he  cut  them 
down,  and  was  keeping  them  to  employ  about  reparations, 
tempore  opportuno,  &c.  "  Held  by  all  the  Court  to  be 
no  plea ;  for  if  it  should,  every  farmer  might  cut  down 
all  the  trees  growing  upon  the  land,  when  there  was  not 
any  necessity  of  reparations." 

In  Doe  V.  Wilson  (1809),  11  East  56,  where  the 
tenant  had  cut  down  fifteen  oaks  in  April,  and  at  the  time 
when  ejectment  was  brought,  in  October,  only  a  few  of 
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them  had  been  used  in  repair,  but  some  buildings  were 
still  out  of  repair,  Lord  Ellen  borough,  C.J.,  observed 
"that  it  was  a  question  for  the  jury  to  decide,  whether 
the  trees  were  cut  down  for  the  purpose  of  repairing  the 
premises  bond,  fide,  and  were  in  a  course  of  application 
for  that  purpose."  It  should  be  noted  that  it  is  good 
woodcraft  to  fell  oaks  in  the  spring  of  the  year,  when  the 
sap  is  rising,  because  at  that  time  the  bark,  a  most 
valuable  product,  comes  off  easier.  If  cut  at  another  time 
the  landlord  may  have  an  action  for  the  value  of  the  bark. 
Courtenay  v.  Fisher  (1826),  4  Bing.  3. 

Wood  cut  for  housebote,  but  proving  unfit,  must  not 
be  converted  by  the  tenant  to  any  other  use  (22  Viner, 
p.  456) ;  qu.  unless  it  is  required  for  some  other  bote  and 
there  be  no  preferable  wood. 

Also,  a  tenant  may  only  cut  in  order  to  use ;  he  may 
not  sell  his  cuttings  in  order  to  buy  timber  or  materials 
for  building.  Thus  in  Gower  v.  Eyre  (1815),  Cooper  156,  a 
tenant  for  life  sold  timber  to  reimburse  herself  for  outlay  in 
repairs  made  year  after  year ;  but  Sir  William  Grant  said  : 
"It  is  laid  down  in  the  books,  and  particularly  by  my 
Lord  Coke  (Co.  Lit.  53  6),  that  a  tenant  cannot  cut  down 
trees  for  repairs  and  sell  the  same;  he  must  use  the 
timber  itself  in  repairs,  the  sale  being  w."  Cf.  Simmons  v. 
Norton  (1831),  7  Bing.  640.  And  although  he  rebuy  the 
same  timber  before  action  brought,  for  the  purpose  of 
using  it  in  repairs,  it  is  w.  Broke,  W.  pi.  112,  130;  Co. 
Lit.  53  6 ;  22  Viner,  p.  454 ;  8  Bacon,  p.  393*  But  the 
damages  might  be  merely  nominal,  infra,  p.  53.  This 
does  not  apply  to  ecclesiastical  tenants,  who  have  a  right 
to  sell  and  apply  the  proceeds.     See  *'  Ecclesiastical  W." 

"  If  A.  hath  common  of  estovers  in  the  wood  of  B.  for 
housebote,  and  he  cuts  down  four  trees  for  that  purpose, 
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and  in  working  they  prove  unfit  for  the  use,  as  for  posts 
of  a  house,  &c.,  A.  cannot  convert  this  timber  to  any 
other  use,  &;c.,  neither  can  he  sell,  or  buy  other  fit  wood 
with  the  money ;  and  he  cannot  enlarge  the  house  with 
this  timber,  nor  board  the  sides  of  the  barn  there  which 
had  mud  walls  or  the  like  before."  8  Bacon,  p.  394, 
citing  the  Earl  of  Pembroke's  Case,  Clayton  47,  pi.  81. 

For  use  on  same  Estate  only. — ''  It  is  the  nature  of 
estovers  that  they  are  to  be  taken  without  assignment, 
that  they  take  their  description  as  good  or  otherwise 
from  their  application,  that  they  are  of  utility  to  the 
estate  itsel£  In  all  these  views  the  estovers  of  one  estate 
cannot  be  applied  to  the  others.  If  one  is  possessed  of 
blackacre  and  greenacre,  and  blackacre  produces  no 
estovers,  if  those  of  greenacre  are  to  be  applied  to  black- 
acre,  the  estate  must  be  exhausted."  Lee  v.  Alston 
(1783),  1  Brown,  C.  C.  194,  per  Thurlow,  L.C. 

An  action  lies  against   one,  even   the   owner  of  the. 
land,  who  takes  away  wood  which  has  been  cut  for  botes. 
22  Viner,  p.  455. 

Lonff-continned  Abuse. — Where  tenants  had  right  of 
turbary  by  their  leases,  but  they  and  their  predecessors 
had  cut  turves  for  sale  during  a  period  of  eighty  years, 
Lord  Redesdale  said  :  "  Where  a  tenant  abuses  a  right  of 
estovers  by  using  it  for  a  purpose  or  to  an  extent  which 
his  lease  or  tenure  does  not  authorise,  it  is  a  proper  case 
for  an  injunction  to  be  granted  by  this  Court;  and  no 
length  of  abuse  will  authorise  the  tenant ;  for  as  between 
him  and  his  landlord,  the  only  mode  of  ascertaining  the 
right  is  by  the  lease  or  agreement  under  which  the  tenant 
holds.  .  .  .  The  allowance  of  the  abuse  is  only  by  the 
indulgence  and  permission  of  the  landlord,  and  shall  never 
be  turned  against  him  by  the  tenant."    Courtoivn  v.  Ward 
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(1802),  1  Sch.  &  Lef.  8;  cf.  Congleton  v.  Mitchell 
(1848),  12  Ir.  Eq.  R.  34,  where  there  was  a  dispute  as  to 
title;  Elias  v.  Griffith  {1S7S),  8  Ch.  D.  525;  Burrowes 
V.  Hayes  (1834),  Hayes  &  Jones  597.  As  to  rights  of 
turbary  on  the  land  demised,  see  pp.  44,  53. 

Rights  of  Oommon. — ''If  a  man  have  common  of 
estovers  in  the  woods  of  another,  and  he  who  is  tenant 
and  owner  of  the  wood  cut  down  all  the  wood,  he  who 
ought  to  have  the  estovers  shall  not  have  an  action  of  w., 
but  shall  have  an  assize  of  his  estovers."    Fitzh.  N.  B.  (59). 

*'If  a  lessee  cuts  housebote  in  a  place  where  other 
have  common  this  is  w.,  for  it  is  evident  disinheritance, 
because  they  cannot  grow  again."  2  RoUe  Abr.  819 ;  46 
Ed.  3,  13. 

Royal  Orant. — In  A.  G.  v.  Statvell  (1795),  2  Anst. 
592,  a  royal  grant  by  letters  patent  of  the  oflSce  of  forest 
ranger,  and  "  to  have  all  manner  of  wood  blown  or  thrown 
down  by  the  wind,  and  all  dead  wood,  and  the  boughs 
and  branches  of  trees  and  wood  in  the  said  forest  cut 
off  or  thrown  down,  and  housebote  and  firebote  for 
himself  and  the  foresters  and  keepers,"  was  held  not  to 
give  the  ranger  a  right  to  lop  and  top  trees  that  were 
felled  ;  also,  that  a  tenant  who  holds  merely  by  virtue  of 
an  office  is  not  entitled  to  botes. 

Orant  of  Annual  Quantity. — With  these  cases  should  be 
compared  that  of  Jenkins  v.  J.  (1618),  Noy  23,  where 
the  usual  Common  Law  rights  were  modified  by  the  lease. 
The  defendant  justified  the  cutting  of  trees  on  the  ground 
that  they  were  to  make  a  fence  with  pale.  '*And  by 
Hubbard,  that  it  was  good  without  showing  that  the  fence 
was  made  of  pale,  &c.,  and  now  in  decay.  Note,  where 
hedgeboot  or  paleboot  are  granted  to  be  taken  reasonably, 
and  where  certain  loads  of  trees  are  granted  annually  for 
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that  purpose,  here  it  is  not  necessary  to  show  that  the 
fence  is  in  decay.  And  note,  that  for  fireboot  it  is  not 
necessary  at  the  time  of  the  cutting  to  show  the  necessity, 
and  so  for  reparation.  For  it  is  reason  and  good 
husbandry  to  cut  them  in  some  convenient  time  before- 
hand. And  note  the  diflFerence,  because  that  which  is 
allowed  certainly  at  some  years  may  not  be  sufficient." 

Orant  of  Lop  and  Top. — A  husband  in  order  to  provide 
a  jointure  for  his  wife  covenanted  to  stand  seised  of  lands 
to  the  use  of  himself  for  life,  remainder  to  the  use  of  his 
wife  for  life,  and  then  to  the  use  of  his  son,  the  defendant 
in  fee,  "  except  all  trees  on  the  land,  but  that  his  wife 
should  have  the  lopping  and  topping  of  the  trees." 
After  his  death  the  son  cut  five  oaks,  living  the  wife, 
whose  second  husband  brought  his  action  on  the  case 
for  felling  the  trees  to  the  prejudice  of  the  power  to  lop 
and  top;  and  the  action  succeeded  notwithstanding 
several  defences,  one  of  which  was  that  the  defendant  had 
left  sufficient  trees  for  the  purpose  named.  Tregonell  v. 
Rives  (1635),  Jones  376. 

Pleading. — Where  a  defendant  wishes  to  set  up  the 
defence  that  he  applied  the  timber  in  repairs  or  has 
bought  and  applied  other  timber  with  the  proceeds  of 
the  timber  cut,  he  must  specially  plead  the  fact,  Simmons 
V.  Norton  (1831),  7  Bing.  640;  and  see  further  as  to 
mitigation  of  damages  under  "Meliorating  W.",  p.  142. 

Damages. — "  In  an  action  for  cutting  down  trees  ex- 
cepted out  of  a  lease,  it  may  be  shown  in  mitigation  of 
damages,  that  the  trees  were  applied  towards  purposes  for 
which  the  plaintiflF  had  covenanted  to  furnish  timber  by 
assignment  of  his  bailiff,  if  there  were  sufficient  timber  on 
the  demised  premises.  Or  that  they  were  exchanged  for 
other   timber  used  for  those   purposes."     Abbott,   J.,  in 


54  THE   LAW   OF   WASTE. 

Benndl  v.  Wither  (1818),  Manniug's  Index  of  Cases, 
p.  291. 

Turf. — By  the  Landlord  and   Tenant  (Ireland)  Act, 

1860,  23  &  24  Vict.  c.  154,  s.  29,  "where  any  lease  or 
demise  shall  be  made  on  or  after  the  fir»t  day  of  January, 

1861,  of  lands  containing  turf  bog,  unreclaimed  and  un- 
profitable for  agriculture,  or  where  any  lease  shall  be  so 
made  giving  a  right  of  turbary  on  the  premises,  or  con- 
ferring a  right  of  common  of  turbary  on  premises  not 
comprised  in  the  lease,  it  shall  be  lawful  for  the  tenant, 
unless  by  the  said  lease  it  be  specially  provided  to  the 
contrary,  to  cut,  use,  and  enjoy  the  said  turf  bog,  so  far 
as  shall  be  necessary  for  the  bonsL  fide  use  on  the  demised 
premises  of  the  tenant  and  his  lawful  sub-tenants,  but 
not  for  any  purpose  of  trade  or  manufacture,  or  for  profit 
or  sale,  unless  the  right  so  to  use  and  enjoy  the  same 
shall  have  been  expressly  granted  in  writing  by  the 
landlord  being  competent  so  to  grant  as  aforesaid." 

Topping  and  Lopping  Trees  (Ireland). — By  s.  31,  23  & 
24  Vict.  c.  154  (1860),  *^no  tenant  of  any  lands  holden 
under  any  lease  or  other  contract  of  tenancy  conferring 
an  estate  or  interest  less  than  a  perpetual  estate  or 
interest,  and  made  on  or  after  the  first  day  of  January, 
1861,  shall  cut  down,  top,  lop,  or  grub  any  tree  or  wood 
growing  on  the  said  lauds,  unless  such  tenant  shall  be 
authorised  thereto  by  covenant  or  agreement  in  the  lease 
under  which  the  lands  are  holden,  if  there  be  a  lease,  or 
unless  such  tenant  shall  have  the  previous  consent  in 
writing  of  the  landlord  competent  to  give  such  consent 
for  that  purpose,  or  shall  have  been  lawfully  required 
so  to  do,  under  a  penalty  not  exceeding  five  pounds  for 
each  tree  cut  down,  topped,  lopped,  or  grubbed,  to  be 
recoverable  by  the  immediate  landlord  by  civil  bill  action 
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in  the  county  in  which  the  tenant  usually  resides,  or 
in  the  county  in  which  the  lands  or  any  part  of  them 
are  situate,  at  the  election  of  the  landlord  ;  provided  that 
nothing  in  this  provision  contained  shall  affect  any  right 
which  any  tenant  may  lawfully  exercise  or  enjoy  in 
respect  of  trees  duly  registered  and  belonging  to  such 
tenant,  or  in  respect  of  willows,  osiers,  or  sallows,  under 
any  Act  in  force  in  Ireland."  This  proviso  refers  to  the 
Timber  Acts,  see  Index. 


LIBERTY  TO  TAKE  TIMBER,   ETC.,    FOR   REPAIRS. 

It  often  happens  that  testators  give  their  devisees  for  life 
liberty  to  apply  the  timber  on  the  estate  in  repairing  the 
devised  property,  without  coupling  therewith  any  liability. 
In  such  cases  it  is  necessary  to  examine  closely  the  words 
of  the  will  in  order  to  see  whether  the  devisee  must  use 
the  actual  timber  or  may  sell  it  and  apply  the  proceeds. 

The  most  recent  case,  an  important  decision,  is  that 
of  Birch-Wolfe  v.  Birch  (1870),  9  Eq.  683,  where  aU 
the  limitations  were  by  way  of  legal  use.  An  action  was 
brought  against  the  representatives  of  two  deceased 
tenants  for  life,  founded  on  the  fact  that  they  had  sold 
timber.  The  will  contained  the  following  clause  :  "  Pro- 
vided also,  and  I  do  hereby  further  declare,  that  it  shall 
be  lawful  for  the  said  Richard  Birch,  and  the  several 
other  persons  who  shall  become  beneficially  entitled  to 
my  said  estates  under  the  limitations  aforesaid,  as  and 
when  they  shall  respectively  como  into  the  possession 
thereof,  from  time  to  time  to  fell  and  convert  such  timber 
and  woods  .  .  .  (except  the  ornamental  timber  and  trees  in 
and  about  my  mansion  of  Woodhall)  as  may  be  necessary 
for  the  repairs  of  the  said  estates."     As  regards  the  first 
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tenant  for  life,  the  Court  (Sir  W.  M.  James,  V.C.)  came 
to  this  conclusion  :  '*  When  all  the  facts  and  circum- 
stances come  to  be  known,  they  amount  to  this :  that 
during  a  period  from  the  year  1838  to  the  year  1854, 
that  is  to  say,  during  a  period  of  sixteen  years,  there  were 
cuttings  which  would,  after  making  deductions  in  the 
account  for  cuttings  of  wood  which  clearly  was  not 
timber,  amount  to  considerably  less  than  £1,000,  being 
cuttings  on  an  average  of  something  more  than  fifty 
or  sixty  pounds  a  year.  That  is  not  very  considerable. 
Then  there  is  this  evidence,  that  during  this  period  the 
same  man  who  is  making  these  cuttings  of  timber  (which 
having  regard  to  the  evidence  before  me  as  to  the  nature 
of  the  estate,  and  that  it  is  absolutely  crowded  with 
timber  at  this  time,  appear  to  me  to  be  of  the  most 
trivial  character,  though  one  or  two  of  the  earlier  ones 
were  rather  larger)  was  himself  laying  out  very  con- 
siderable sums  of  money  in  repairs,  improvements,  and 
in  additions  to  the  buildings,  and  even  in  timber  repairs 
to  this  extent,  that  he  is  alleged  to  have  kept  two  car- 
penters in  constant  employment  during  almost  the  whole 
period.  ...  I  am  of  opinion,  therefore,  that  it  is  not 
fitting  that  this  Court  should  interfere  upon  what  appears 
to  me  to  be  a  trifling  ground  of  complaint,  if  any  ground 
of  complaint  there  be,  with  respect  to  all  that  took  place 
during  the  lifetime  of  the  first  tenant  for  life.   .  .  . 

'*  With  respect  to  the  second  tenant  for  life,  it  appears 
to  me  that  the  same  principles  apply  to  all  the  earlier 
circumstances  which  took  place  in  the  lifetime  of  that 
tenant  for  life.  It  appears  to  be  the  fact  that  he  also 
has  been  making  repairs  to  a  considerable  extent.  He 
has  paid  a  sum  of  £210  towards  dilapidations  which 
existed  at  his  death,  and  with   regard  to  which,  as  far 
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as  I  can  make  out^  he  was  under  no  legal  liability  what- 
ever. I  think,  therefore,  that  as  to  all  which  was 
received  in  his  lifetime,  the  bill  fails  in  exactly  the 
same  way  as  it  fails  against  the  last  tenant  for  life." 
C£  the  ordinary  rights  of  a  tenant  for  life  to  repair  out 
of  the  timber  on  the  estate,  p.  46. 

Oonstruction. — Where  a  testator  devised  hid  real  estates 
in  settlemeut  and  bequeathed  his  personal  estate  in  a 
different  manner,  and  added  a  direction  "  That  the  timber 
or  wood  which  should  be  upon  his  real  estates,  or  any 
of  them,  should  from  time  to  time  be  made  use  of  for 
repairing  the  houses  thereupon,  or  otherwise  for  the 
benefit  and  advantage  of  his  estate,  or  that  the  same 
should  be  sold,  and  the  money  arising  from  the  sale 
thereof  should  be  applied  in  the  same  way  as  his  personal 
estate  was  directed  to  be  applied,"  it  was  held  by  Leach, 
V.C.,  first,  that  the  direction  did  not  apply  to  underwood, 
which  was  by  its  nature  unfit  to  be  used  for  the  repair 
of  the  houses,  and  second,  that  the  trustees  of  the  real 
estate  were  entitled  to  cut  timber,  not  standing  for 
shelter  or  ornament,  they  leaving  sufficient  upon  the 
estate  for  repairs.  Butler  v.  Borton  (1820),  5  Mudd.  40. 
However,  in  Silvester  v.  Bradley  (1842),  13  Sim.  75, 
on  the  same  will,  Sbadwell,  V.C.,  held  that  the  trust  for 
cutting  timber  ceased  on  the  inheritance  vesting  in 
possession  in  an  adult  person. 
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Boundaries, 


In  this  section  it  is  intended  to  treat  only  of  under- 
wood as  popularly  understood,  leaving  to  the  next 
section  the  treatment  of  those  woods  of  larger  growth 
which  are  cultivated  and  cropped  in  the  same  way  as 
underwood,  and  which  constitute  Silva  Caediia,  commonly 
so  called. 

Definition. — Underwood  (a)  proper  has  been  sufficiently 
defined  in  R.  v.  Ferrybridge  (1823),  1  B.  &  C.  375,  where 
Bayley,  J.,  said  :  "  Generally  speaking  that  term  is  applied 
to  a  species  of  wood  which  grows  expeditiously  and  sends 
up  many  shoots  from  one  stool,  the  root  remaining  perfect 
from  which  the  shoots  are  cut,  and  producing  new  shoots, 
and   so  yielding  a  succession  of  profits,"  and  then  only 


(a)  *^  Saleable  underwoods ''  within 
the  meaning  of  43  Eliz.  c.  2  are ''  all 
woods  that  are  so  treated  as  to 
produce  periodical  profits  from  the 
same  stools  and  roots,''  per  Lush,  J., 
in  Fitshardinge  v.  Pritchett  (1867),  2 
Q.  B.  135  ;  "small  wood  never  likely 
to  be  used  for  timber,  may  be  called 
underwood ;  so  may  plantations  of 
timber  trees,  not  intended  for  per- 
manent growth,  but  to  be  cut  at 
stated  intervals  for  use  as  hop-poles. 


or  for  other  similar  purposen,'*  B.  v. 
Narberth  NoHh  (1839),  9  A.  &  E.  815; 
"such  as  are  intended  or  destined 
for  sale,  in  contradistinction  to  such 
as  are  to  supply  the  land  with 
estovers  for  fuel  or  other  purposes 
of  the  estate,"  B.  v.  Mirfield  (1808). 
10  East  21 9 ;  and  see  Walton  v.  Try  on 
(1751),  Ambler  130,  Aubrey  v.  Fisher 
(1809),  10  East  U6.  The  law  as  to 
rating  underwoods  is  now  governed 
by  the  Rating  Act,  1874 
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when  treated  as  underwood.  "  It  would  be  a  perversion 
of  language  to  call  (horse  chestnuts,-  limes,  plane  trees,  and 
aspens)  underwood,"  ib. 

The  following  trees  sprout  again  after  being  felled  or 
lopped  and  topped :  oak,  ash,  hazel,  chestnut,  beech,  birch, 
willow,  hornbeam,  poplar,  maple. 

The  following  trees  do  not  sprout  again :  elm,  larch, 
fir,  pine,  sycamore,  plane. 

Gtoneral  Principle. — It  is  hardly  necessary  to  refer  to 
any  authorities  for  the  proposition  that  underwood  may 
be  cut  and  carried  by  any  tenant  w^ho  is  entitled  to 
appropriate  the  ordinary  crops  of  the  land  (Broke,  W. 
pi.  26),  subject,  however,  to  the  proviso  that  the  crop 
may  only  be  cut  in  the  year  in  which  it  is  considered  to 
be  ripe,  regard  being  had  to  the  custom  of  cropping  on 
the  estate,  and  in  default  of  such  custom  to  the  course 
of  cropping  in  the  locality. 

Time  for  Cutting. — ^The  year  in  which  by  custom  under- 
wood is  considered  to  be  ripe,  is  approximately  fixed  by 
the  purposes  for  which  the  crop  is  generally  used ;  thus, 
if  used  for  firewood,  fewer  years  would  elapse  before  it 
would  be  ripe  than  if  it  were  used  for  hop-poles  or  hurdle- 
making.  An  injunction  will  be  granted  to  prevent  cutting 
of  insufficient  growth.  Brydges  v.  Stephens  (1821),  6 
Madd.  279  ;  and  see  Hole  v.  Thomas  (1802),  7  Vesey  589. 

Not  affected  without  very  clear  Words. — This  right  to 
cut  and  appropriate  underwood  will  not  be  taken  away 
by  any  but  very  clear  words,  as  the  right  is  the  common 
law  incident  to  the  estate  ;  thus  in  the  case  of  a  devise  for 
life  '*  with  full  liberty  to  cut  timber  and  underwood  for 
repairs,  or  for  own  use  in  fuel  or  otherwise,  but  not  to 
sell,"  there  being  no  provision  as  to  the  consequence  of 
selling,  it  was   held   that   the    tenant    for   life  was   not 
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deprived  of  her  right  by  what  could  only  be  interpreted 
as  a  recommendation  ;  and  further  that  in  any  case  she 
was  not  accountable  to  the  next  tenant  for  life  in 
remainder.     Pigot  v.  Bulloch  (1792),  1  Ves.  J.  479. 

Again,  a  devise  to  trustees  coupled  with  a  direction 
that  the  "  timber  or  wood  "  should  be  used  for  repairing 
the  houses  or  otherwise  for  the  benefit  and  advantage  of 
the  estate,  or  that  the  same  should  be  sold  and  the 
proceeds  applied  as  personal  estate,  has  been  held  to 
apply  only  to  the  timber  or  wood  to  which  the  tenant 
for  life  would  not  be  entitled,  and  therefore  not  to  the 
underwood.  Butler  v.  Barton  (1820),  5  Madd.  40,  per 
Sir  John  Leach.  So  in  Cowley  v.  Wellesley  (1866),  35 
Beav.  635,  underwood  was  decided  to  belong  to  the 
tenant  for  life,  although  directions  were  given  that  the 
trustees  should  cut  timber  and  underwood  from  time  to 
time  in  the  usual  course  for  sale  or  repairs  or  otherwise. 
Per  Romilly,  M.R 

Wind&ll. — ^Where  coppice  is  blown  down  by  a  storm, 
the  tenant  for  life  is  entitled  to  it  absolutely,  apparently 
without  regard  to  the  question  whether  it  is  ripe  or  not. 
Bateman  v.  Hotchkin  (1862),  31  Beav.  486. 

Iigary  to  Underwood. — In  Gage  v.  Smith  (1614),  God- 
bolt  289,  **It  was  holden  that  it  is  not  w.  to  cut  quickset 
hedges,  but  it  shall  be  accounted  rather  good  husbandry, 
because  they  will  grow  the  better.  It  was  agreed  that 
if  a  man  have  underwoods  of  hazeU,  willowes,  thornes,  if 
he  useth  to  cut  them  and  sell  them  every  ten  years ;  if 
the  lessee  fell  them,  the  same  is  no  w.;  but  if  he  dig  them 
up  by  the  roots,  or  suffereth  the  germinds  to  be  bitten 
with  cattel  after  they  are  felled,  so  as  they  will  not  grow 
again,  the  same  is  a  destruction  of  the  inheritance,  and  an 
action  of  w.  will  lie  for  it.     But  if  he  mow  the  stocks 
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with  a  wood-sythe,  the  same  is  a  malicious  w.;  and  con- 
tinual mowing  and  biting  is  destruction.'*  2  RoUe  Abr. 
818;  Co.  Lit.  53. 

"The  destroying  of  germens  when  the  tenant  cuts 
an  underwood  is  w.,  for  he  ought  to  preserve  them." 
22  Viner  444;  Co.  Lit.  43;  Daray  Y.Ashwith  (1616), 
Hobart  296.  So  if  he  suffers  the  germens  to  be  destroyed 
after  felling  timber.     Viner,  ib. 

Cutting  the  stocks  of  underwood  is  w.,  ''for  the  spring 
cannot  grow."  Broke,  W.  91,  112.  "This  underwood 
is  a  thing  of  inheritance  and  perpetuity,  for  after  every 
cutting  down,  they  will  grow  again  from  the  stubs."  Hoe 
V.  Taylor,  Croke  Eliz.  413;  4  Coke  30  6.  "If  a  man 
cut  trees  and  then  suffer  the  germins  to  be  destroyed, 
this  is  a  double  w."  2  Rolle  Abr.  818.  *'  If  a  lessee  or 
his  servants  suffer  a  wood  to  be  open  by  which  cattle 
enter  and  eat  the  germins,  although  they  grow  after,  still 
this  is  w.,  for  after  such  eating  they  will  never  become 
great  timber,  but  shrubs."     lb.  815. 

Where  Reproductive  Trees  cat  by  Lessor. — If  trees  are 
not  excepted  from  a  lease  and  the  lessor  cuts  them,  the 
lessee  is  under  no  obligation  to  inclose  so  as  to  protect 
the  sprouting  underwood  from  his  cattle.  Anon.  (1561), 
Moore  9. 

In  Clithero  v.  Higgs  (1637),  Jones  388,  Queen  Elizabeth 

leased  the  manor  of  D ,  in  the  county  of  Oxford,  to  Sir 

John  Fortescue,  "  except  all  trees  and  timber."  Part  of 
the  manor  was  a  large  close,  of  which  some  portion  was  in 
pasture,  while  a  great  portion  was  "great  wood."  The 
lease  contained  a  grant  of  the  herbage,  and  this  was 
used  by  the  farmer  for  feeding  his  beasts.  King  James 
sold  the  trees  and  they  were  cut  down,  and  afterwards 
he  granted   the   roots   and  stocks   that  they   should   be 
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grubbed  up.  The  farmer  put  in  his  beasts  to  ffted  in 
the  pasture,  and  they  fed  sometimes  on  the  little  gcrmins 
which  commenced  to  grow  in  the  close.  The  Court  was 
against  the  plaintiff,  "  for  the  herbage  and  feeding  belong 
to  the  farmer.  The  lessor  by  cutting  the  great  trees  so 
that  he  could  not  use  his  right  of  pasture  without  con- 
sumption of  the  germins,  it  is  lawful  for  him." 

In  Moore  (1549),  No.  34,  is  a  case  in  which  a  lessor 
sued  a  lessee  for  w.  in  letting  his  cattle  eat  the  springs 
growing  from  the  stools  of  trees,  which  the  lessor  had 
not  reserved  in  the  lease,  but  had  nevertheless  cut  down 
during  the  term.  It  was  held,  however,  that  the  cutting 
was  wrongful,  and  that  it  was  therefore  unreasonable  to 
compel  the  lessee  to  fence  the  stools  from  his  cattle  (see 
p.  61).  And  see  also  Mervyn  v.  Lyds  (1553),  1  Dyer 
90  a,  as  to  the  inability  of  a  reversioner  to  fell  during 
the  term  trees  which  have  not  been  excepted,  the  "  special 
property "  being  therefore  in  the  lessee.  Herlakenden's 
Case  and  Liford^s  Case. 

*'If  a  man  lease  a  close  and  an  underwood,  and 
between  them  there  is  a  quickset  hedge,  so  that  the 
beasts  put  in  the  close  cannot  come  into  the  underwood  ; 
if  the  lessor  cuts  and  carries  away  all  the  quickset  hedge, 
by  which  the  beasts  put  into  the  close  enter  the  under- 
wood, and  there  crop  the  germins,  by  which  their  roots 
become  aridse  et  siccse,  this  act  of  the  lessor  shall  excuse 
the  lessee,  so  that  he  is  not  punishable  for  this  w." 
Palmes  v.  Page,  quoted  in  2  RoUe  Abr.  822. 

In  Rogers  v.  Price  (1849),  13  Jur.  820,  where  an 
interim  injunction  was  continued,  with  liberty  for  the 
plaintiff  to  bring  an  action  for  damages  within  a  year,  and 
in  default,  the  bill  to  stand  dismissed  with  costs.  And  in 
ffansonv,  Gardiner  (1802),  7  Vesey,  at  p.  310,  Eldon, 


UNDERWOOD.  63 

L.C.,  said  :  "  Where  a  common  runs  through  a  wood,  it  is 
well  known  that  the  cattle  pick  up  a  great  deal  in  the 
glades ;  and  if  damage  is  done  thereby  to  the  young  wood, 
it  is  not  injury,  for  it  is  the  consequence  of  the  right" 

Disputed  Title. — An  injunction  will  not  be  granted 
against  cutting  down  underwood  where  there  is  a  hondjide 
dispute  as  to  title,  and  where  the  defendant  is  cutting  in 
the  course  of  the  proper  management  of  the  estate,  as  the 
plaintiff  will  be  sufficiently  compensated  by  damages. 
A.  G.  V.  Hallett  (1847),  16  M.  &  W.  569. 

Local  OnatonL — In  the  vale  of  Severn  there  is  a  custom 
for  the  tenant  to  crop  pollards  and  underwoods  in  the  last 
year  of  his  tenancy ;  and  in  the  Weald  of  Kent  compen- 
sation is  paid  for  all  underwood  and  pollard-tops  growing 
in  the  last  year.  Bund's  Agricultural  Holdings  Act, 
pp.  54,  67. 

Mortgagor  and  Mortgagee. — A  mortgagee  who  is  out 
of  possession  has  no  right  to  restrain  a  mortgagor  from 
cutting  underwood  merely  because  the  security  is 
deficient;  for  underwood  is  a  crop  and  may  be  carried 
like  any  other  crop.  But  if  it  be  shown  that  the  mort- 
gagor is  cutting  or  threatening  to  cut  otherwise  than  in  a 
husbandlike  manner,  at  the  usual  seasons,  or  of  the  usual 
growth,  or  if  it  be  shown  that  he  is  a  bankrupt,  an 
injunction  will  be  granted.  Humphreys  v.  Harrison 
(1820),  8  Vesey  581 ;  and  see  Hampton  v.  Hodges  (1803), 
1  J.  &  W.  105.  As  to  timber,  see  chapter  on  Mortgagor 
and  Mortgagee. 

THE  RIGHT  TO  CUT  TIMBER  FOR  THE  BENEFIT  OF 

UNDERWOOD. 

The  authorities  on  this  subject  are  few  but  suffi- 
ciently distinct,  and  go  to  show  that  where  underwood 
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is  cultivated  as  the  profitable  crop,  it  is  not  w.  to  cut 
down  timber  which  interferes  with  its  growth.  It  is  well 
known  that  in  the  neighbourhood  of  cities  and  large 
towns,  it  is  much  more  profitable  to  grow  underwood 
than  timber,  from  the  great  demand  which  always  exists 
in  those  places  for  fire-wood  and  small  wood  capable  of 
being  applied  for  numerous  useful  purposes  which  it  is 
superfluous  to  specify.  These  considerations  seem  to  have 
applied  in  Knight  v.  Duplessis  (1715),  2  Vesey  360, 
where  Lord  Hardwicke  granted  an  interim  injunction  to 
restrain  w.  by  the  defendant  who  was  in  the  position 
of  a  private  receiver  of  the  rents  and  profits  of  land  for 
the  benefit  of  an  infant,  who  was  entitled  absolutely  on 
attaining  the  age  of  twenty-one  or  marrying  with  consent 
under  that  age,  subject  to  a  gift  over  to  the  plaintiffs 
in  the  event  of  her  not  attaining  that  age  or  so  marrying. 
He  said :  "  It  is  going  too  near  the  wind  for  such  a 
guardian  or  trustee  to  cut  down  timber  on  a  suggestion 
that  it  will  not  improve.  There  is  a  great  variety  of 
judgment  upon  that,  which  will  admit  of  no  dispute.  On 
the  other  hand  it  is  not  to  be  said  the  cutting  down  such 
wood  is  w.  on  the  estate.  Timber  growing  among  under- 
wood must  be  cut  down  not  to  prejudice  the  underwood, 
that  it  may  thrive,  especially  in  an  estate  so  near  London 
where  underwood  bears  a  great  price ;  however,  it  is  too 
much  for  such  a  trustee  to  do,  and  there  is  no  harm  in 
granting  an  injunction  to  stay  w.  which  is  submitted  to." 
Lord  Eldon  cited  this  case  with  approval,  saying  in 
Surges  v.  La/nib  (1809),  16  Vesey  174:  '*It  is  not 
w.  to  cut  timber  where  necessary  for  the  growth  of  the 
underwood  in  which  it  is  situated."  This  was  said  in  that 
portion  of  the  case  in  which  an  injunction  was  continued 
against  all  and  any  cutting  by  the  tenant  for  life  of  a 
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timber  estate,  alleged  to  have  been  improperly  purchased 
by  trustees  under  a  power.  And  in  a  case  in  which  a 
remainderman  sought  to  restrain  the  cutting  of  ornamental 
timber  by  the  tenant  for  life  without  impeachment  of  w., 
Wood,  V.C.,  said  :  "  The  undergrowth  is  much  encouraged, 
and  therefore  the  growth  of  large  trees  is  not  desirable,  as 
that  would  spoil  the  underwood."  Halliwell  v.  Phillips 
(1858),  4  Jur.  N.  S.  607. 


BUSHES   AND   HEDGES. 

Not  only  may  the  tenant  cut  underwood  that  is 
growing  as  such,  ?*.e.,  in  a  wood  or  under  great  trees,  but 
he  may  also  cut  the  reproductive  bushes  which  grow 
sparsim  on  his  land,  and  the  hedges  (10  Hen.  7,  No.  3). 
Thus  it  is  said  in  a  note  to  Dyer  35  6,  that  it  was  held 
by  Coke,  C. J.,  and  the  Court,  that  *'  w.  cannot  be  assigned 
in  cutting  down  and  selling  whitethorn,  unless  (6)  it  be 
specially  counted  that  they  are  within  the  view,  or  for  the 
safeguard  of  the  house,  or  in  a  field  of  pasture  for  shade, 
and  nurture  of  the  beasts ;  but  eradicating  or  unseasonably 
cutting  them  is  w.  And  so  of  underwood  which  is  not 
w.  of  itself."  Broke,  W.  pL  143 ;  2  RoUe  Abr.  819.  See 
"  Equitable  W.,"  p.  166. 

Pollard  Willows. — We  may  next  refer  to  Phillips  v. 
Smith  (1845),  14  M.  &  W.  589,  where  a  tenant  from  year 
to  year  was  sued  for  cutting  down  close  to  the  ground, 
pollard  willows  growing  by  a  brook,  but  not  shown  to 
be  "  serviceable  either  as  a  defence  or  support  of  the  bank 
against  the  water,  nor  were  they  standing  so  as  to  be 
a  protection  to  the  house  demised."     The  judgment  of  the 

(b)  In  these  foHowing  iustanceB,  the  action  of  w,  would  prohably  not 
have  lain,  but  an  action  on  the  case. 
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Court  was  delivered  by  Alderson,  J.,  who  said  :  "  So  like- 
wise, cutting  even  of  oaks  or  ashes,  where  they  are  of 
seasonable  wood,  i,e.,  where  they  are  cut  usually  as 
underwood,  and  in  due  course  are  to  grow  up  again  from 
the  stumps,  is  not  w.  .  .  .  [These  willows]  are  not  timber 
trees,  and  when  cut  down  they  are  not,  so  far  as  appears 
by  the  evidence,  destroyed,  but  grow  up  again  from  their 
stumps,  and  produce  again  their  ordinary  and  useful 
profit  by  such  growth ;  therefore,  neither  is  the  thing 
demised  destroyed,  nor  is  the  thing  demised  changed  as 
to  the  inheritance,  for  profit  remains,  as  before,  derivable 
from  the  reproduction  of  the  wood,  from  the  stump  of 
the  willow  cut  down."  Rolfe,  B.,  during  the  argument  had 
said  :  "  In  the  case  of  a  fir-tree,  I  should  say  the  cutting  it 
down  to  the  ground  would  be  w.,  because  it  will  not  grow 
again."  (See  as  to  larches,  Harrisons  Trusts  (1884),  28  Ch. 
D.  220  C.  A.)  The  case  seems  to  have  been  framed  on  bad 
husbandry,  but  argued  and  decided  on  the  question  of  w. 

The  case  of  Barret  v.  B.  (1628),  Hetley  36,  is  often 
referred  to,  and  was  under  a  will  by  which  a  house 
and  land  was  left  to  the  defendant  for  life,  on  condition 
that  she  should  do  no  w.,  and  if  she  did,  that  she  should 
pay  double  the  value  of  the  w.  The  plaintiflF  brought  an 
action  of  debt  for  cutting  various  trees,  but  the  Court 
would  only  allow  his  right  as  to  timber,  for  which  alone 
the  old  action  of  w.  lay.  But  this  case  is  not  of  much 
value  now  except  for  the  words  of  Richardson,  C.J.,  when 
he  said :  *'  The  law  will  not  allow  that  to  be  w.  which 
is  not  any  ways  prejudicial  to  the  inheritance." 

Hedges. — The  general  property  in  hedges  is  in  the 
tenant,  and  he  may  cut  them  (Broke,  W.  94),  either  as  a 
crop,  or  as  is  best  for  the  husbandry  of  his  farm ;  e.g.,  in 
some  situations  and  for  some  agricultural  purposes  it  is 
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well  to  keep  the  hedges  low,  so  that  it  would  be  permissible 
for  a  tenant  under  those  circumstances  to  lower  a  hedge 
or  to  *'  lay "  one  which  had  previously  been  allowed  to 
grow  tall. 

Destruction. — But  stubbing  up  or  eradicating  a  hedge 
is  w.,  and  so  is  suffering  it  to  be  destroyed  by  cattle,  etc. 
Co.  Lit  53  a.     See  supra,  p.  60. 

In  Gage  v.  Smith  (1614),  Godbolt  209,  "It  was 
resolved,  That  the  eradicating  of  white  thorn  is  w.,  but 
not  of  black  thorn,  according  to  the  books  in  46  Edw. 
3,  and  9  Henry  6,  but  if  the  black  thorn  grow  in  a 
hedge,  and  the  whole  hedge  be  destroyed,  the  same  is  w., 
by  Cook,  C.J.",  and  see  Dyer  35  6. 

Property  in  Cuttings. — In  Berry  man  v.  Peacock  (1832), 
9  Bing.  384,  a  hedge  had  been  cut  by  a  stranger,  as  was 
alleged,  unskilfully,  and  his  acts  had  been  adopted  by 
the  tenant.  The  plaintiff  landlord  brought  an  action 
against  the  stranger  for  trespass  de  bonis  asportatis,  but 
failed,  Tindal,  C.J.,  saying:  *' According  to  the  old 
authorities,  the  general  property  in  trees  is  in  the  landlord, 
and  the  general  property  in  bushes  is  in  the  tenant; 
although,  if  he  exceeds  his  right,  as  in  grubbing  up 
or  destroying  fences,  he  may  be  liable  to  an  action  of 
w.  We  should  be  introducing  a  distinction  never  drawn 
before,  if  we  were  to  decide  that,  when  a  tenant  cuts 
rather  more  than  he  ought,  the  property  in  bushes  so  cut 
passes  to  the  landlord."  Gaselee,  J.,  said:  **The  tenant 
has  the  general  property  in  the  cuttings  of  a  hedge, 
whoever  cuts  it.  If  by  his  permission  a  stranger  cuts 
improperly,  so  as  to  damage  the  fence,  that  may  give  the 
landlord  a  ground  of  action  on  the  case,  but  the  property 
in  the  cuttings  is  in  the  tenant.'' 

In  Bryan  v.  Dunn  (1872),  7  Ir.  R.  Eq.  143,  it  was 

F  2 
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said  by  Chatterton,  V.C. :  "It  is  quite  settled  that  the 
tenant  is  entitled  to  cut  the  hedges  on  his  holding,  and 
that  the  property  in  the  bushes  cut  by  him  is  his.  .  .  . 
The  mere  cutting  of  a  hedge  in  such  a  manner  that  it 
will  grow  again  is  not  w. ;  but  grubbing  up  the  thorns 
of  which  it  is  composed,  or  allowing  the  germins  to  be 
destroyed  by  cattle,  or  cutting  them  so  unseasonably  or 
improperly  as  that  they  will  not  grow  again  and  replace 
what  has  been  cut,  is  w.  The  plaintiflFs  here  were  driven 
to  an  attempt  to  prove  that  it  was  w.  to  cut  the  thorns 
so  near  to  the  ground ;  and  indeed  one  witness  goes  so 
far  as  to  condemn  the  cutting  of  them  with  a  saw,  instead 
of  a  hatchet  or  hedge  knife,  neither,  however,  saying  that 
the  cutting  of  these  hedges  had  destroyed  them,  or  that 
they  will  not  grow  again,  but  only  giving  their  opinions 
that  the  shoots  would  be  stronger  if  cut  according  to 
their  ideas.  .  .  .  The  Court  will  not  go  into  the  con- 
sideration of  these  different  modes  of  operating." 

Local  Allowances. — An  outgoing  tenant  in  Glamorgan- 
shire will  be  allowed  for  trimming  a  hedge  within  one 
year  of  the  operation ;  and  on  *'  laying "  a  hedge,  full 
.value  for  the  first  year,  two-thirds  for  the  second  year, 
and  one-third  for  the  third  year.  Bund's  Agric.  Hold. 
139. 

MelioratioiL — "Perhaps  the  termor  may  root  up  bushes, 
furze,  and  thorns  growing  upon  the  land,  for  melioration, 
for  that  is  good  husbandry,  and  the  Common  Law  gives 
such  things  to  the  termor  for  fuel."  Maleverer  v.  Spinke 
(1538),  Dyer  37  a.  "It  was  not  w.  to  cut  thorns,  unless 
they  be  in  a  wood,  stubbed  and  digged  up  by  the  roots ; 
but  if  they  grow  upon  the  land  then  they  may  be  stubbed, 
and  it  is  no  w. ;  but  to  cut  down  thorn-trees  that  have 
stood  for  sixty  or  a  hundred  years,  it  is  w."    Moyle  v.  M. 
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(1599),  1  Owen  66.  But  felling  old  thorn-trees  growing 
sparsim,  though  not  within  the  old  action  of  w.,  is  not 
justifiable  unless  for  some  good  cause,  e.g.,  good  husbandry, 
but  an  action  for  damages  would  lie  by  the  reversioner. 
And  in  some  districts  there  is  an  allowance  by  custom  for 
grubbing  up  trees  and  fences.  Bund,  Agr.  Hold.  Act, 
1887. 

Repair  of  Fences  by  Agricnltnral  Tenant. — A  tenant  on 
entering  into  occupation  of  agricultural  land,  undertakes 
to  use  the  premises  in  a  good  and  husbandlike  manner 
according  to  the  custom  of  the  country,  apart  from  any 
covenant  he  may  enter  into,  and  as  part  of  his  obligation 
he  may  be  bound  to  keep  the  fences  in  repair,  but  as 
regards  his  landlord,  to  the  extent  of  the  use  of  proper 
wood  on  the  premises,  or  further :  cf.  Whitfield  v. 
Weedon  (1772),  2  Chitty  685.  He  is  liable  to  be  sued 
by  his  landlord  and  by  any  stranger  who  is  damnified  by 
non-repair  (c).  The  landlord  who  is  not  an  occupant  can 
only  be  sued  by  a  stranger  if  he  has  expressly  contracted 
to  repair  (Cheetham  v.  Ilampson  (1791),  4  Durn.  A;  E. 
318,  2  H.  Bl.  350) ;  or  where  the  non-repair  was  in  exis- 
tence at  the  commencement  of  the  tenancy  {Sandford  v. 
Clarke  (1888),  21  Q.  B.  D.  398) ;  modified  as  to  a  weekly 
tenancy  by  Bowen  v.  Anderson  (1894),  1  Q.  B.  164.  The 
occupier's  duty  would  not  apply  to  a  tenant  of  land  not 
agricultural,  c.gr.,  of  a  house,  garden,  and  meadow,  cf.  John- 
stone V.  Symons  (1847),  9  L.  T.  535.  See  "Estovers," 
p.  43  ;  "  Tenant  in  Common." 

New  Fences. — It  is  w.  to  make  new  fences  where  there 
were  none  before  (Co.  Lit.  41  &,   53  a;  Dyer  332);  but 

(c)  So  an  oconpier,  who  is  only  rninoas  and  likely  to  fall  down.  B. 
tenant  at  will,  is  liable  to  indictment  v.  Watts  (1704),  2  Ld.  Raymond  856; 
lor  nuitfance,  e,g,,  for  a  hoase  being      1  Salk.  356. 
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this  proposition  is  not  generally  supportable  now,  and  by 
the  Agricultural  Holdings  Act,  1883,  when  they  are  made 
with  the  previous  written  consent  of  the  landlord,  the 
tenant  is  entitled  to  compensation.     Sch.  1  (9). 

Construction. — On  construction  of  a  lease,  it  was  held 
that  landlord  was  entitled  to  all  wood,  including  bushes, 
and  that  tenant  could  have  none  for  repairs,  until  assigned 
in  pursuance  of  covenant  in  that  behalf.  Jenny  v.  Brook 
(1844),  6  Q.  B.  323. 

Miscellanea. — As  to  prescriptive  obligation  to  repair  a 
fence  for  the  benefit  of  neighbouring  property,  see  note  (6) 
to  Pomfret  v.  Ricroft^  1  Wms.  Saunders  559 ;  Laiorence 
V.  Jenkins  (1873),  8  Q.  B.  274.  Even  a  landlord  re- 
taining adjoining  land  in  his  own  hands  is  not  bound  to 
fence  against  his  tenant's  cattle.  Erskine  v.  Adeane 
(1873),  8  Ch.  756. 

The  expense  of  fencing  waste  land  acquired  by  trustees 
of  settled  property,  is  a  capital  charge.  Cowley  v. 
Wellesley  (1866),  1  Eq.  656. 

The  Act  for  the  Preservation  of  Woods  (1543),  35 
Hen.  8,  c.  17,  contained  provisions  for  fencing  against 
cattle  and  deer  after  cutting  timber  or  underwood.  This 
was  made  perpetual  by  13  Eliz.  c.  35,  repealed  by  7  &  8 
Geo.  4,  c.  27,  8.  1  (1828). 

22  Ed.  4,  c.  7  (1482),  gave  leave  to  owners  of  woods 
within  the  royal  forests  to  inclose  for  seven  years  after 
cutting. 

Generally  as  to  hedges  and  fences,  &c.,  see  Hunt  on 
Boundaries. 

BOtNDARlBS. 

Duty  of  Tenant  owning  Adjoining  Land. — A  tenant  for 
life  or  a  tenant  under  a  landlord,  who  has  lands  of  his 
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own  immediately  adjoining,  is  under  an  obligation  to 
maintain  the  boundaries  which  divide  the  lands  from 
each  other,  and  this  whether  the  actual  physical  boundary 
be  on  his  own  land  or  not ;  and  this  obligation  may  be 
enforced  during  or  at  the  close  of  his  limited  interest. 

The  earliest  case  usually  referred  to{d)  is  A,  G.  v.  Fvller^ 
ton  (1813),  2  V.  A;  B.  263,  where  the  defendant  and  his 
predecessors  had  been  tenants  of  charitable  lands,  and  had 
without  fraud  removed  the  boundaries.  An  injunction 
was  granted  against  cutting  trees  and  proceeding  in  an 
ejectment  action,  until  it  could  be  settled  amicably  or  by 
commission  what  land  belonged  to  the  charity :  otherwise 
the  value  of  the  charity  land  was  to  be  ascertained,  and  an 
equally  valuable  quantity  of  the  tenant's  land  set  out 
instead  of  the  original.  Lord  Eldon  said :  ^'  It  has  long 
been  settled,  and  that  law  is  not  now  to  be  unhinged, 
that  a  tenant  contracts  among  other  obligations  resulting 
from  that  relation,  to  keep  distinct  from  his  own  property 
during  his  tenancy,  and  to  leave  clearly  distinct  at  the 
end  of  it,  his  landlord's  property,  not  in  any  way  con- 
founded with  his  own."  So  in  Speer  y.  Crawter  {lSl7)y 
2  Mer.  410,  Plumer,  V.C,  in  deciding  that  the  confusion 
had  not  taken  place  by  the  fault  or  neglect  of  the  tenants, 
said  that  both  Lord  Northington  (e)  and  Lord  Thurlow 
had  expressed  an  opinion  that  consent  was  the  ground  on 
which  the  jurisdiction  had  been  at  first  exercised.  ''The 
next  step  would  be  to  grant  the  conmiission  on  the 
application  of  one  party  who  showed  an  equitable  ground 
for  obtaining  it ;  such  as,  that  a  tenant  or  copyholder  had 
destroyed,  or  not  preserved  the  boundaries  between  his 
own  property  and  that  of  his  lessor  or  lord.     And  to  its 

(i)  Cf.  Oriereon  v.  Eyre  (1804),  9         (e)  Wake  v.  Conyere,  2  Cox  360 ; 
Yesej,  p.  3i5.  1  Eden  381. 
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exercise  on  such  an  equitable  ground,  no  objection  has 
ever  been  made.  But  on  what  principle  can  a  Court 
of  Equity  interfere  between  two  independent  proprietors, 
and  force  one  of  them  to  have  his  rights  tried  and  deter- 
mined in  any  other  than  the  ordinary  legal  mode  in  which 
questions  of  property  are  to  be  decided  ? " 

Perhaps  the  leading  case  on  this  subject  is  ^.  G.  v. 
Stephens  (1855),  6  De  G.  M.  &  G.  Ill,  where  a  claim 
on  behalf  of  the  poor  of  the  parish  of  Roehampton  was  not 
proved.  Cranworth,  L.C.,  said  :  "The  relief  thus  asked  is 
founded  on  misconduct  analogous  to  a  breach  of  trust  on 
the  part  of  the  defendant,  or  those  to  whom  he  has 
succeeded.  Where  a  tenant  of  land  for  life,  or  for  years, 
or  at  will,  has  land  of  his  own  adjoining  to  that  which  he 
so  holds  as  tenant,  it  is  his  duty  to  keep  the  boundaries 
between  them  clear  and  distinct,  so  that  at  the  expiration 
of  the  tenancy  the  reversioner  or  remainderman  may  be 
able  without  difficulty  to  resume  possession  of  what 
belongs  to  him.  [He  then  stated  the  nature  of  the  relief] 
This  relief  is  given  not  only  against  the  party  guilty 
of  the  neglect,  but  also  against  all  those  who  claim  under 
him,  either  as  volunteers  or  as  purchasers  with  notice." 
Cf.  Broum  v.  Wales  (1872),  15  Eq.  at  p.  147. 

Daring  the  Term. — In  Spike  v.  Harding  (1878),  7  Ch. 
D.  871,  Fry,  J.,  held  that  the  obligation  applied  during  the 
term  as  well  as  at  the  end,  and  that  even  if  the  tenant 
proved  that  the  old  boundary  was  situated  on  his  ow^n 
land,  he  must  still  maintain  an  **  actual  physical  boundary," 
though  not  necessarily  the  old  one  (in  this  case  a  ditch 
and  bank). 

Copyholds. — In  Leeds  v.  Strajffbrd  (1798),  4  Vesey 
180,  Loughborough,  L.C.,  directed  a  commission  to  issue 
to  ascertain  the  boundaries  of  copyhold  lands^  of  which 
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the  last  tenant  had  been  admitted  more  than  a  hundred 
years  before;  and  this  was  followed  in  Searle  v.  Cook 
(1890),  43  Ch.  D.  519  C.  A.,  where  the  Court  said:  "It 
is  the  duty  of  a  copyhold  tenant  to  preserve  the  boun- 
daries of  his  tenement."  On  enfranchisement,  reserving  a 
rent-charge,  the  lord  can  have  the  boundaries  set  out 
under  s.  24  of  the  Act  of  1852,  15  k  16  Vict.  c.  51, 
and  if  he  omits  this,  he  can  subsequently  bring  his  action 
on  showing  that  the  rent-charge  issues  out  of  land  in  the 
possession  of  the  defendant.  *'  When  that  is  made  out,  if, 
by  reason  of  the  uncertainty  of  the  position  of  the  par- 
ticular land  or  otherwise,  the  ordinary  remedy  by  distress 
cannot  be  resorted  to,  and  no  suflScient  relief  can  be  had 
without  the  assistance  of  equitable  jurisdiction,  the  Court 
will  assist,  but  cautiously  and  with  reluctance,  especially 
where  the  amount  of  the  rent-charge  is  small  compared 
with  the  costliness  of  the  contemplated  proceedings." 
Enfranchisement  otherwise  relieves  a  copyhold  tenant 
from  the  duty  of  maintaining  boundaries,  except  where 
they  have  been  previously  confused. 

Heriots  and  Reliefs. — No  action  will  be  entertained  to 
set  out  the  boundaries  of  land,  in  respect  of  which  money 
payments  in  lieu  of  heriots  and  reliefs  are  due,  unless 
there  is  also  a  custom  of  distress  for  their  recovery,  which 
would  make  the  ascertainment  of  boundaries  necessary. 
Basingstoke  &c,  v.  Bolton  (1852),  1  Dr.  270. 

Evidence.  —  It  is  not  material  to  show  that  the 
boundaries  cannot  be  ascertained,  per  Fry,  J.,  in  Spike  v. 
Harding^  u.s.,  dissenting  from  Plumer,  V.C,  in  Miller  v. 
Warmington  (1820),  1  J.  ik  W.  at  p.  491. 

Where  the  defendant  asserts  that  he  has  delivered  up 
the  whole  land  in  lease,  and  this  is  separated  from  land 
which  he  asserts  to  be  his  own  by  a  clear  boundary,  the 
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plaintiff  must  show  a  legal  title  to  some  of  the  lands  still 
in  the  possession  of  the  defendant.  Godfrey  v.  Littd 
(1831),  2  Russ.  &  M.  630,  per  Brougham,  L.C.  There  ia 
a  presumption  that  the  confusion  has  been  caused  by  the 
tenant.     S.C.  1  Russ.  k  M.  63. 

Parties.  —  All  persons  having  any  interest  in  the 
premises  are  necessary  parties.     Rayley  v.  Best,  ib.  659. 

Oommission  Refiised. — In  this  latter  case  it  was  held 
that  a  commission  will  only  issue  against,  and  not  at  the 
instance  of,  him  who  confuses,  and  will  not  issue  at 
all  as  between  independent  proprietors.  See  Speer  v. 
Crawler,  u.s. 

Inquiry. — An  inquiry  in  chambers  is  preferable  to  a 
commission.     Spike  v.  Harding ;  Searle  v.  Cooky  u.s. 


SEASONABLE  WOOD,  ETC.  («). 

Silva  Gaedtta — Seasonable  Wood,  Dotards, 

Thinnings,  Fruit  Trees, 

Silva  Oaedna. — One  branch  of  the  law  applicable  to 
underwoods  is  concerned  with  those  trees  which  are  cut 
periodically  in  a  regular  course  of  felling,  and  are  called 
Silva  Csedua,  or  seasonable  wood.  The  leading  case  ou 
the  subject  is  one  which  is  reported  in  the  Year  Book, 
11  Hen.  6,  Mich.  No.  3,  where  a  tenant  for  years  was  sued 
for  felling  one  hundred  oaks.  His  counsel  pleaded  that 
the  wood  was  wont  to  be  cut  at  the  age  of  twenty  years 
and  under,  and  that  the  oaks  being  of  the  age  of  twenty 
years,  were  cut  as  seasonable  wood.  It  was  the  opinion 
of  the  whole  Court  that  the  defendant  could  not  justify 
cutting  the  oaks  as  "  seasonable  wood  "  if  he  said  that  they 
were  of  the  age  of  twenty  years,  for  if  they  were  passed 
the  age  of  twenty  years  it  would  not  be  seasonable 
wood  (6).  Martin,  J.,  said  :  "  In  some  places  that  which 
is  called  haut-bois,  is  in  other  places  only  seasonable  wood 
and  underwood,  according  as  there  is  great  plenty  of 
wood ;  for  where  there  is  great  plenty  of  wood,  great 
oaks  of  the  age  of  twenty  years  and  under  have  been 
wont  to  be  cut  as  seasonable  wood ;   but  where  there  is 

(a)  Bee  8  Bacon  884;   22  Yiner         (6)  Evidently  there  was  no  local 
441.  castom  proved. 
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scarcity  of  wood  it  is  not  wont  to  be  cut  as  seasonable 
wood;  wherefore  if  it  has  not  been  used  to  be  cut  as 
seasonable  wood,  then  you  will  show  that  to  the  Court, 
for  it  may  very  well  be  seasonable  wood,  and  oaks,  which 
are  called  wrattons,  which  will  iiot  become  timber,  but  is 
fit  for  the  fire,  it  is  not  adjudged  w.,  in  whatever  place 
it  is."  Of  course  the  remarks  as  to  scarcity  and  plenty 
of  wood  making  the  material  difference,  must  be  taken 
merely  as  a  generalisation  of  fact,  and  not  as  a  rule  of 
law.     Broke,  W.  pi,  134 ;  2  Rolle  Abr.  p.  817. 

The  next  important  case  to  consider  is  that  reported 
in  Godbolt  No.  4,  Anon.  (1571),  where  "Dyer  and  all 
the  other  Justices  held,  that  a  termor  or  tenant  for  life 
might  cut  all  underwood  which  had  been  usually  cut 
within  twenty  years.  ...  In  the  wood  countries  they 
may  fell  seasonable  wood  which  is  called  sylva  caadua  (c) 
at  twenty-six,  twenty-eight,  thirty  years,  by  the  custom 
of  the  country.  And  so  the  usage  makes  the  law 
in  several  countries.  .  .  .  But  they  agreed  that  the 
cutting  of  oaks  of  the  age  of  eight  years  or  ten  years  is  w. 
But  by  Meade,  J.,  the  cutting  of  hornbeams,  hazels, 
willows,  or  sallows  of  the  age  of  forty  years,  is  no  w., 
because  at  no  time  they  will  be  timber."  Another  question 
which  was  moved  was,  that  at  the  time  of  the  feoffment  it 
was  seasonable  wood,  and  but  of  the  growth  of  fourteen 
or  fifteen  years.  Dyer,  C.J.,  and  all  the  other  Judges 
said :  *'  The  time  is  limited  by  the  law,  which  cannot  be 
altered  if  it  be  not  the  custom  of  the  country.  .  .  .  The 
time  is  incurred  so  as  she  [the  tenant  for  life]  cannot  fell 
it,  because  the  law  doth  appoint  a  time,  which  if  it  be 


(c)  ^*  By  tbeae  words,  ail 7a  caedna,      wiU    grow    again."     Per    Belknap, 
is  to  be  understood  every  manner  of      O.J.,  in  50  Edw.  3, 10. 
wood  which  can  be  cat  down  and 
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not  felled  before  such  time,  that  it  shall  not  be  felled  by 
a  termor,  or  a  tenant  for  life,  but  it  shall  be  w."  In  this 
case  underwoods  of  a  manor,  usually  cut  at  twenty-one 
years,  had  been  allowed  to  grow  for  twenty-five  years. 

Fitzherbert  quoting  the  two  last  cases  says  (N.  B.  59  M.), 
"  Also  it  is  not  w.  to  fell  seasonable  wood,  which  is  used 
to  be  felled  every  twenty  years,  or  within  that  time,' 
and  in  a  note  is  added,  '^  oaks  cannot  be  said  seasonable 
wood,  which  are  passed  the  age  of  twenty  years,  but  by  a 
custom  in  any  place,  where  is  plenty  of  wood,  oaks  under 
twenty  years  may  be  seasonable  wood.  And  such  a 
custom  may  be  laid  in  the  wood  itself,  &c." 

Already,  then,  we  have  plenty  of  authority  that  timber 
and  tiraberlike  trees  may  be  cut  by  a  tenant  for  life  or 
years,  if  cut  according  to  custom,  when  it  is  called 
seasonable  wood. 

There  is  also  the  authority  of  the  case  in  Godbolt  from 
which  it  appears  that  exceeding  the  age  of  twenty  years 
is  no  bar  to  felling  wood  and  timber,  provided  the  custom 
be  observed. 

There  is  other  early  authority  to  the  same  eflFect :  e.gr., 
Brokes  AK  W.  pi.  136,  quoting  a  case  (4  Edw.  6), 
''cutting  oaks  of  the  age  of  eight  or  ten  years  is  w.,  for 
they  can  become  timber  in  future,  and  that  where  there 
is  a  wood  in  which  no  underwood  grows  the  termor  cannot 
cut  all,  otherwise  of  the  underwood,  where  oaks,  ashes, 
and  other  principal  trees  grow  in  it,  for  there  he  can  cut 
all  the  underwood,  but  termor  can  take  oaks,  ashes,  &c., 
which  are  seasonable  and  which  have  been  wont  to  be  felled 
every  twenty  or  sixteen,  fourteen  or  twelve  years,  and 
also  at  twenty-six  or  twenty-seven  or  thirty  years,  if  they 
are  seasonable  wood,  which  is  called  silva  cedua." 

See  Viner's  Ab.  W.,  442  E.,  467. 


i 
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The  fixing  of  twenty  years'  growth  as  the  time  when 
trees  become  timber  was  due  to  45  Edw.  3,  c.  3  (1371), 
exempting  trees  over  that  age  from  tithe.  It  runs  thus : 
"  At  the  complaint  of  the  said  great  men  and  commons, 
shewing  by  their  petition,  That  whereas  they  fell  their 
great  wood  of  the  age  of  twenty  years,  or  of  greater  age, 
to  merchants  to  their  own  profit,  or  in  aid  of  the  King  in 
his  wars,  (2)  parsons  and  vicars  of  holy  church  do  implead 
and  draw  the  said  merchants  in  the  spiritual  court  for  the 
tythes  of  the  said  wood  in  the  name  of  this  word  called 
Sylva  Csedua,  whereby  they  cannot  fell  their  woods  to  the 
very  value,  to  the  great  damage  of  them  and  of  the  realm  : 
(3)  it  is  ordained  and  established,  That  a  prohibition  in 
this  case  shall  be  granted,  and  upon  the  same  an  attach- 
ment, as  it  hath  been  used  before  this  time." 

Statutory  Standils  or  Storers. — In  Brook  v.  Cohh  (1612), 
2  Brownl.  150,  the  plaintiff  assigned  w.  in  cutting  down 
twenty  oaks  in  such  a  close,  and  forty  oaks  in  such 
a  close,  &c.  Upon  the  evidence  it  appeared  that  **the 
said  oaks  were  remaining  upon  the  land  for  standils, 
according  to  the  statute  (d),  at  the  last  felling,  and  they 
were  of  the  growth  of  sixteen  or  twenty  years,  and  that 
tithes  were  paid  for  it.  And  it  was  agreed  by  the  Lord 
Coke  and  all  the  Justices,  that  this  was  no  w.  inasmuch  as 
it  was  felled  as  acre- wood ;  and  it  was  said  by  the  Lord 
Coke,  that  though  it  be  of  the  age  of  twenty  or  twenty- 
four  years,  yet  if  the  use  of  the  parties  be  to  sell  such 
for  seasonable  wood,  this  shall  not  be  w.;  and  if  tithes  be 
paid  for  that  it  appears  that  it  is  no  timber." 

(3)  35  Hen.  8,  c.  17  (repealed  by  per  acre  were  to  be  left  uncut  and 

7  &  8  Geo.  4,  c  27,  a.  1),  by  which  at  preserved  until  ^  ten  inches  square 

each  felling  of  coppice  or  under-  within  three  foot  of  the  ground." 

woods  of  twenty -four  years'  growth  See  Herring  v.  8t.  FauL^  Sfc  (1819), 

and  under,  twelve  standils  or  storers  3  Swans,  at  p.  514. 
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Timber  Estate. — Ferrand  v.   Wilson  (1845),  4    Hare 
344,   raised   the   same   question  in   a  suit   to  determine 
whether   an   imperative  trust  was  valid,  which   directed 
trustees  to  cut  timber  and  invest  the  proceeds  in  other 
lands   until   a  tenant   in  tail   should   attain   the  age  of 
twenty-one  years,  an  event  which  might  not  occur  within 
the  legal   limits  for  accumulation.     Sir  James  Wigram 
said :    "  The   argument  which  requires  me   to  treat   the 
timber  otherwise  than  as  rents  and  profits,  for  the  pur- 
poses  of  this   suit,  appears  to  proceed   upon   a  fallacy. 
Timber   upon   parts  of  an  estate  must,  for   the  present 
purpose,  be  considered  and  treated  in  the  same  way  as  it 
would  be  in  the  case  of  a  timber  estate.     Now  it  could 
not,  I  apprehend,  be  eflfectually  argued  that  the  rents  and 
profits  of  a  timber  estate,  being  let  on  lease,  could   be 
made  the  subject  of  accumulation,  or  of  remote  settlement, 
to  which  the  rents  of  an  ordinary  estate  could  not  be 
subjected ;   and  if  that  may  be  assumed,  it  is   difficult 
to  understand  why  the  circumstance  that  the  owner  is  his 
own  farmer  should  make  a  difference.     The  fallacy  is  in 
applying  to  a  timber  estate  obsers^ations  which  apply  only 
(if,  indeed,  in  law  they  do  apply)  to  a  single  tree.     The 
owner   of  a  timber  estate  buys  it  with  reference  to  an 
annual  return,  as  much  as  he  does  an  estate  not  having 
timber  on  it.     He  can  tell  what  rent  by  the  year  he  gets 
from  his  woods  with  as  much  exactness  as  from  any  other 
part  of  his  estate.     If  I  were  to  admit  that  timber  was 
not  to  be  regarded  as  the  other  profits  of  a  settled  estate 
upon   the  ground  only  of  the  slowness  of  its  growth,  it 
would  not  be  easy  to  avoid  the  application  of  the  same 
reasoning  to  underwood.     Underwood  is  not  cut  annually 
from  the  same  stool.     The  average  cutting  from  one  stool 
is  once  only  in  twelve  or  fourteen  years.     The  argument 
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supposes  that  nothing  is  to  be  regarded  in  the  light  of 
profits  of  a  landed  estate  except  what  is  gathered  annually ; 
and,  if  that  argument  were  to  be  admitted,  it  would  go 
far  to  take  all  timber  estates,  and,  as  a  consequence, 
all  timber,  out  of  the  rules  of  law  against  perpetuities." 
The  learned  V.C.  then  proceeded  to  hold  the  trust 
invalid  also  upon  the  ground  that  timber  could  not  be 
made  inalienable  during  the  infancy  of  a  tenant  in  tail, 
who  cannot  be  restrained  from  w.  (see  "  Infant ").  He  there- 
fore held  the  trust  to  cut  timber  void  and  unapportion- 
able  (e). 

Again,  Romilly,  M.R.,  in  Bagot  v.  B.  (1863),  32 
Beav.  509 :  *'  It  does  not  necessarily  follow  that  all 
cutting  of  timber  is  w.  In  many  places  oak  coppice  is 
felled  regularly  every  sixteen  or  eighteen  years,  leaving 
poles  which  are  regularly  cut  every  second  fall,  i.6.,  every 
thirty-two  or  thirty-six  years.  This  timber  would,  I 
apprehend,  constitute  the  fair  profits  of  the  land  to  which 
the  tenant  for  life  would  be  entitled." 

Then  in  Dunn  v.  Bryan  (1872),  7  L  R  Eq.  143, 
Chatterton,  V.C,  said:  "The  principles  to  be  derived 
from  the  cases  on  the  subject  appear  to  me  to  be,  that  it 
is  not  w.  in  a  lessee  to  cut  down  trees  not  timber,  unless 
they  are  planted  for  the  ornament  or  shelter  of  the  house, 
or  perform  some  important  function,  such  as  supporting 
a  bank,  or  the  like ;  and  provided  also,  that  he  cut«  them 
so  as  not  to  destroy  the  germinative  or  reproductive  power 
of  the  stools.     Also  that  trees,  even  of  the  kinds  that  may 

(e)  Of.  Lovat  v.  Leeds  (1862),  2  the  "rents  and  profits'*  for  tbe 
Drew.  &  Sm.  75,  where  Kinderslej,  purposes  of  paying  certain  mort- 
Y.C.,  held  a  tenant  for  life,  who  was  gages.  This  was  a  point  of  con- 
unimpeachable  for  w.,  entitled  to  the  struotion  as  to  whether  in  this  will 
proceeds  of  timber  felled  under  an  "  rents  and  profits  **  meant  annual 
order  of  the  Court,  although  the  rents  and  profits, 
trustees  were  given  tbe  whole  of 
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become  timber,  do  not  attain  that  character  till  they  are 
of  twenty  years'  growth  ;  from  which  it  would  follow,  that 
trees  even  of  these  kinds  may,  if  under  the  growth  of 
twenty  years,  be  cut  down  by  a  lessee,  at  least  if  they 
be  cut  seasonably,  that  is  to  say,  according  to  what  has 
been  done  either  with  the  same  trees  if  springing  from 
old  stools,  or  other  trees  in  the  same  place,  or  in  the 
same  neighbourhood  on  former  occasions.  And  here 
the  fact  that  they  are  saplings  from  old  stools  becomes 
important,  as  it  shows  a  previous  cutting  of  the  same 
trees." 

The  next  case  which  should  be  considered  is  Harrisons 
Trusts  (1884),  28  Ch.  D.  220  C.  A.,  where  the  rights  of 
a  tenant  for  life  to  exhaust  larch  plantations,  which  are  not 
reproductive,  was  determined  to  be  in  accordance  with  the 
custom  of  treating  larch  on  the  estate.  See  under  **  Wind- 
falls." 

The  standard  authority  is  Dashivood  v.  Magniac 
(1891),  3  Ch.  306,  where  Sir  G.  H.  Dashwood  had  devised 
his  West  Wycombe  estate  to  trustees  for  the  term  of  one 
hundred  years  if  any  of  three  persons,  of  whom  his  wife 
Lady  Dashwood  was  one,  should  live  so  long,  upon  trust 
to  pay  a  jointure  and  other  annual  sums,  and  subject 
thereto  "upon  trust  to  pay  the  surplus  or  residue  of  the 
yearly  rents  and  profits  of  my  said  real  estate  unto  my 
said  wife  during  her  life  for  her  separate  use,  &c.,*'  with 
remainders  over.  Power  was  given  to  Lady  Dashwood, 
with  the  consent  of  the  trustees,  to  fell  timber  for  repairs. 
Lady  Dashwood  felled  beech  timber  to  the  average  annual 
value  of  £1,700,  and  it  was  to  recover  this  timber  money 
with  interest  that  the  action  was  brought.  It  was  proved 
that  she  had  cut  in  accordance  with  the  system  prevalent 
in   that  part  of  Bucks  where  the  West  Wycombe  estate 
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was  situated,  that  for  sixty-four  years  before  that,  Sir 
George  Dashwood  (the  testator)  himself  and  his  pre- 
decessors had  cut  substantially  in  accordance  with  the 
same  custom,  and  that  also  in  accordance  with  the  custom 
the  produce  of  the  annual  fall  was  treated  as  income  and 
not  as  capital.  Bo  wen,  L.J.,  said :  "  In  a  case  which 
is  necessarily  novel  it  is  desirable  to  refer  to  the  law  of 
usufruct,  on  which  the  English  law  of  w.  is,  to  a  great 
extent,  based. 

**The  Roman  law  forbids  in  general  language  the 
cutting  of  timber  trees :  *  Si  grandes  arbores  essent, 
non  posse  eas  caedere'  {/).  The  distinction  between 
silva  caedua  and  silva  non-csBdua  is  well  known,  and 
silva  caBdua,  as  a  rule,  was  equivalent  to  coppice  'quae 
succisa  rursus  ex  stirpibus  aut  radicibus  renascitur '  (gr),  a 
meaning  which  found  its  way  through  the  Ecclesiastical 
Law  into  the  law  of  tithes  and  the  English  statutes 
dealing  with  tithes.  The  citation  from  the  rescript  of 
Hadrian  (h),  which  alludes  in  general  terms  to  the  rights 
of  cutting  possessed  by  the  usufructuary  of  a  wood,  probably 
relates  to  silva  csedua  only.  But  the  Digest,  so  far  as  it 
treats  of  usufruct,  is  concerned  mainly  with  the  ordinary 
Roman  farm  or  landed  estate,  of  which  coppice  or  silva 
caBdua  was  a  common  adjunct,  and  the  prohibition  of  the 
cutting  of  great  trees  which  I  have  mentioned  is  primarily 
referable  to  such  ordinary  property.  Roman  forests  were, 
beyond  all  question,  the  subject  of  revenue,  both  to  the 
State,  which  farmed  them  continually,  and  to  private 
individuals ;  and  though  there  is  no  special  allusion  in  the 
Digest  to  such  cases,  it  is  impossible  to  study  the  Roman 
law  of  usufruct  without  feeling  convinced  that  had  the 

(/)  Dig.  Lib.  VII.,  tit.  1,  ss.  9. 11.  {g)  Dig.  Lib.  L.,  tit.  16.  s.  30. 

(h)  Dig.  Lib.  VIL,  tit.  8,  s.  22. 
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periodical  croppings  of  big  trees  ever  been  a  necessary 
part  of  their  management  and  enjoyment,  the  law  of 
usufruct  would  have  sanctioned  and  compelled  a  distinction 
to  be  made  in  favour  of  their  usufructuary.  The  Digest 
contains  a  wider  definition  of  the  term  *  silva  csBdua/  and 
one  of  authority  equal  to  that  which  identifies  silva  csedua 
with  coppice.  It  is  a  definition  that  comes  to  us  from 
Gains,  and  it  certainly  affords  some  justification  for  the 
description  of  the  *  timber  estates '  which  we  owe  to  the 
late  Master  of  the  Rolls  (i)  in  Honywood  v.  Honywood  (j): 
'  "  silva  caedua"  est,  ut  quidam  putant,  quae  in  hoc  habetur, 
ut  caederetur'  (i).  It  is  upon  the  interpretation  of  this 
latter  text,  as  read  by  the  light  of  the  general  law  of 
usufruct,  that  modern  commentators  base  a  right  in  the 
usufructuary  to  cut  such  plantations  as  are  expressly 
cultivated  for  periodical  felling  and  sale.  (See  Valgerow, 
'Pandekten'  (Z) ;  Sintenis,  'Civilrecht'  (m),  summa- 
rising an  essay  of  Laspeyre's,  *  Archiv  fur  die  civilistische 
Praxis '  (n),  and  Roby's  Justinian  (o).)  Even  in  the  days  of 
Voet  (p)  such  a  practice  of  felling  timber  trees  at  regular 
periods  was  considered  to  be  well  justified,  when  in 
conformity  with  the  usages  of  the  neighbourhood  and  the 
practice  of  the  surrounding  proprietors.  The  law  of  France 
followed  in  former  times  the  strict  prohibition  of  the 
Digest  as  to  cutting  great  trees  ;  Pothier, '  Du  Douaire '  {q). 
But  during  the  last  century  exceptions  arose  in  France  in 
regard  to  the  periodical  felling  of  cultivated  woods.  (See 
Demolombe,    *Traite    de   la   Distinction   des    Biens' (/•), 

(i)  But  see  Ferrand  v.    Wilson,  (m)  Page  59. 

8upra,&nd  Whitechurch  v,  Holworihy  (n)  Vol.  XIX.,  pp.  71-113. 

(1812),   19  Vesey,   p.   2ir>,  "Wood  (o)  Page  77. 

estate."  (p)  Lib.  VII.,  tit.  1,  pi.  22. 

(;)  Law  Kep.  18  Eq.  306.  (q)  No.  197. 

(fc)  Dig.  Lib.  L.,  tit.  16,  s.  30.  (r)  V°^  6d.,  Vol.  II.,  pp.  337,  338; 

(I)  Page  735:  Liv.  III.,  tit.  3,  cb.  i.,  pi.  405. 
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Nouveau  Denizart  {s).)  Finally  the  C!ode  Napoldon  {t) 
has  provided  that  the  usufructuary  may  cut  timber  iu 
plantations  that  are  laid  out  for  cutting,  and  are  cut  at 
regular  intervals,  although  the  usufructuary  is  bound  to 
follow  the  example  of  former  proprietors  as  to  quality  and 
times." 

The  decision  justified  the  cutting  by  Lady  Dash  wood. 
(And  see  p.  89.)  It  is  the  standard  authority,  and  is 
worthy  of  close  perusal  in  extenso. 


THINNINGS. 

The  Principle. — It  should  be  carefully  borne  in  mind 
that  the  right  to  thin  trees  may  only  be  exercised  in  a 
proper  husbandlike  manner,  and  in  order  to  promote  the 
better  growth  of  the  trees  that  are  left  standing,  and  that 
the  limited  owner,  when  he  is  making  his  selection,  must 
disregard  his  own  interest  in  the  proceeds  of  the  trees 
to  be  cut.  On  the  other  hand  it  would  appear  that  the 
tenant  is  not  precluded  from  cutting  timber  and  timber- 
like trees  if  it  is  proper  to  cut  them  in  a  due  course  of 
thinning ;  though  Jessel,  M.R.,  would  limit  the  right  so  to 
cut  timber  to  timber  estates,  Hollywood  v.  H,  (1874),  18 
Eq.  306. 

The  principle  to  be  applied  may  be  seen  in  the  case 
of  Bridges  v.  Stejyhens  (1817),  2  Swans.  150  n.,  which, 
however,  was  not  a  case  of  thinning,  but  of  more  general 
cutting.  Here  Mrs.  Stephens,  one  of  the  defendants,  was 
in  efiect  equitable  tenant  for  life  of  one  moiety  of  a  term 
of  one  thousand  years,  which  was  vested  in  trustees  without 
impeachment  of  w. ;    but  there  were  no  words  to  show 

(«)  T.   ix.,  v«  Fruits  en   mati^re  (0  Code  Civ.  591, 

civile,  8.  2,  No.  1. 
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that  tbe  tenant  for  life  was  unimpeachable.  The  reversion 
in  this  moiety  was  purchased  by  the  plaintiff,  who,  before 
completion,  filed  the  present  bill  to  restrain  the  defendant 
and  her  husband  from  felling  timber  on  the  estate,  which 
was  chiefly  woodland  ;  but  the  learned  Judge  in  dissolving 
an  injunction  declared  that  the  defendant  was  entitled  as 
between  herself  and  the  persons  claiming  in  remainder, 
to  cut  down  and  apply  for  her  own  benefit  "  such  timber 
as  was  fit  and  proper  to  be  cut,  in  the  course  of  a  due 
and  husbandlike  management  of  the  woods  in  question. "(i^) 
Perhaps  the  most  important  case  on  the  subject, 
although  insufficiently  reported,  is  that  of  Cowley  v. 
Welledey  (1866),  1  Eq.  656;  35  Beav.  635.  A  special 
case  was  submitted  to  the  Court,  from  which  it  appeared 
that  Lord  Mornington  devised  all  his  real  estates  to 
trustees  upon  trust  for  the  plaintiff  Earl  Cowley  for  life, 
with  remainders  over;  and  with  directions  that  the 
trustees  should  manage  the  same  premises,  and  might  cut 
timber  and  underwood  from  time  to  time  in  the  usual 
course,  for  sale  or  repairs  or  otherwise.  "Part  of  the 
real  estate  of  the  testator  in  Hampshire  consisted  of  about 
three  hundred  and  thirty-eight  acres  of  woodland,  on  which 
there  were  trees  and  underwood,  both  of  a  thriving 
description,  the  trees  being  principally  oak,  and  the  course 
of  management  had  for  many  years  been  to  cut  the 
underwood  of  from  ten  to  twelve  years'  growth  every 
year,  and  the  underwood  upon  about  twenty  acres  of  the 
woodland  had  been  cut  every  year.  In  the  ensuing  spring 
it  was  usual,  where  the  underwood  had  been  cleared,  to 
cut  down  such  trees  as  were  likely  to  obstruct  or  prejudice 

(u)  So  in  Bagot  7.  B.  (1863),  32  parpose  of  improving  the  rest  of  the 

Beav.  at  p.518,  Romilly,  M.R.,8aid:  trees,  within  certain   limits  would 

"  I  apprehend  that  proper  and  regn-  not  amount  to  w.'' 
lar  thinning   of   a  wood,  for   tbe 
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the  growth  of  those  intended  to  be  preserved,  and  which, 
having  regard  to  the  general  improvement  of  the  woods, 
should  be  cut  down. 

**  The  trustees  had  followed  this  rule,  and  had  applied 
the  proceeds  of  the  sale  of  the  underwood  as  income,  and 
the  timber,  being  such  thinnings  as  aforesaid,  had  been 
partly  used  in  repairs  on  the  estate,  and  the  larger  part 
had  been  sold. 

"  Part  of  the  real  estate  in  Wiltshire  also  consisted  of 
woodlands,  containing  oak,  ash,  elm,  Scotch  fir,  larch,  and 
spruce  trees,  and  underwood.  During  the  testator  s  life 
the  underwood  was  occasionally  cut,  but  the  trees  in  such 
woods  and  plantations  were  not  thinned.  It  was  con- 
sidered desirable,  in  order  to  improve  the  growth  of  the 
woods,  to  fell  a  number  of  the  trees,  including  trees  of 
all  the  above-mentioned  descriptions.  The  trees  which 
had  been  felled  were  felled  for  the  purpose  of  improving 
the  growth  of  those  remaining.  Part  of  the  trees  so  felled 
had  been  used  for  repairs  upon  the  estate,  and  the 
remainder  had  been  sold  standing."  It  will  be  observed 
that  a  regular  practice  of  thinning  was  proved  in  the  case 
of  the  Hants  estate,  but  none  in  the  case  of  the  Wilts 
property,  where,  however,  the  plantations  were  young  and 
not  properly  timber  at  all  (see  per  Jessel,  M.K.,  in 
Honywood  v.  Honywood  (1874),  18  Eq.  306).  Lord 
Romilly  in  giving  judgment,  best  reported  in  Beavan, 
held  that  the  whole  produce  of  the  Hants  woods  was  in- 
come, as  it  had  all  arisen  from  usual  and  regular  thinnings, 
**and  that  the  money  produced  by  the  sale  of  timber 
in  the  estates  in  the  county  of  Wilts  should  be  treated 
as  capital,  except  where  it  has  been  cut  in  the  regidar 
course  of  thinning.*' 

Timber. — And   he   intimated   an  opinion  that  timber 
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trees  felled  to  improve  the  growth  of  others  could  not 
be  treated  as  thinnings.  And  this  is  consistent  with 
Honywood  v.  H.  (1874),  18  Eq.  306,  where  timber  had 
been  sold  by  order  of  the  Court  in  an  administration 
action,  and  it  was  proved  that  the  trees  cut  were  ripe  and 
fit  to  be  cut,  and  if  left,  would  not  improve  but  lessen  in 
value,  and  that  it  would  be  for  the  benefit  of  the  other 
timber  if  they  were  cut.  The  question  was  whether  these 
trees  felled  in  the  regular  course  of  thinning  belonged  to 
the  equitable  tenant  for  life  or  the  remainderman.  Jessel, 
M.R.,  said  :  **  The  tenant  for  life  may  not  cut  timber.  ..  .  . 
Once  arrive  at  the  fact  of  what  is  timber,  the  tenant  for 
life,  impeachable  for  waste,  cannot  cut  it  down.  That 
I  take  to  be  the  clear  law,  with  one  single  exception, 
which  has  been  established  principally  by  modern  authori- 
ties in  favour  of  the  owners  of  timber  estates,  that  is, 
estates  which  are  cultivated  merely  for  the  produce  of 
saleable  timber,  and  where  the  timber  is  cut  periodically. 
The  reason  of  the  distinction  is  this,  that  as  cutting  the 
timber  is  the  mode  of  cultivation,  the  timber  is  not  to  be 
kept  as  part  of  the  inheritance,  but  part,  so  to  say,  of  the 
annual  fruits  of  the  land,  and  in  these  cases  the  same  kind 
of  cultivation  may  be  carried  on  by  the  tenant  for  life 
that  has  been  carried  on  by  the  settlor  on  the  estate,  and 
the  timber  so  cut  down  periodically  in  due  course  is  looked 
upon  as  the  annual  profits  of  the  estate,  and  therefore  goes 
to  the  tenant  for  life.  With  that  exception,  I  take  it,  a 
tenant  for  life  cannot  cut  timber ;  therefore  I  hold  in  this 
case,  it  not  being  a  timber  estate,  that  the  tenant  for  life 
cannot  cut  timber  at  all  {v),  .  .  .  Then  we  come  to  the 
property  in  trees  not  timber,  that  is,  those  which  are  not 

(v)  It  is  this  passage  wbicb,  it  is  said  in  Dashtoood  v.  Magniac  (1B91), 
3  Cb.  at  p.  357,  may  be  too  general. 
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timber  either  from  their  nature,  or  because  they  are  not 
old  enough,  or  because  they  are  too  old.  In  all  those 
cases,  I  take  it,  the  property  is  in  the  tenant  for  life.  If 
he  cuts  them  down  wrongfully,  and  commits  waste,  the 
property  is  still  in  him,  though  he  has  committed  a  wrong, 
and  would  be  liable  to  an  action  in  the  nature  of  w. 
I  am  not  sure  that  would  follow  in  Equity.  My  impres- 
sion is  that  Equity  would  say  that  he  should  not  be 
allowed  to  take  the  benefit  of  his  own  wrong,  and  that  he 
should  not  be  allowed  to  take  the  property  in  those  trees 
he  cuts  down.  That  is  not  the  case  at  Common  Law,  and 
I  am  not  aware  that  the  exact  point  has  been  decided  in 
Equity.  If  the  present  tenant  for  life  has  cut  down  oak, 
ash,  or  elm  under  twenty  years  of  age,  in  a  due  course 
of  cultivation,  and  for  the  purpose  of  improving  the 
growth,  or  allowing  the  development  of  timber  trees,  she 
will  be  entitled  to  the  proceeds  of  the  trees  so  cut  down, 
as  I  understand  is  actually  the  case,  then  I  shall  direct  an 
inquiry  to  ascertain  what  portion  of  the  proceeds  she  is 
entitled  to."  The  learned  Judge  therefore  decided  that 
a  tenant  for  life  is  not  entitled  to  thinnings,  if  such 
thinnings  are  in  fact  timber,  unless  occurring  on  what  he 
termed  a  timber  estate. 

Trees  not  Timber. — Next  comes  Ho/nnson's  Trusts 
(1884),  28  Ch.  D.  220,  in  which  plantations  of  larch  (not 
shown  to  be  timber  according  to  the  custom  of  the  country) 
were  settled,  the  trustees  having  a  power  of  sale,  and  of  de- 
termining what  was  capital  and  what  income.  They  treated 
the  thinnings  of  the  larch  as  income,  a  practice  which  was 
expressly  approved  by  the  Court  of  Appeal  (p.  231).  The 
question  arose  for  decision  upon  the  occasion  of  a  large 
windfall,  and  the  Court  held  the  tenant  for  life  entitled  to 
the  same  income  from  the  investment  of  the  proceeds,  as 
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she  had  previously  received  from  the  regular  thinniugs 
aod  fellings  of  the  trees.  (See  this  case,  p.  81).  (w) 
An  earlier  iustauce  of  windfall  occurred  in  Bateman  v. 
Hotchkin  (1862),  31  Beav.  486,  where  Lord  Romilly, 
M.R.,  said :  "  I  am  of  opinion  that  the  tenant  for  life 
is  entitled  to  have  the  benefit  of  the  sale  of  all  such 
trees  felled  by  the  wind  as  he  would  be  entitled  to  cut 
himself,  and  to  all  fail*  and  proper  thinnings,  and  to  all 
coppices  cut  periodically  in  the  nature  of  crops." 

Proper  Thinning.  Timber  Estate.  —  As  to  what  is 
proper  thinning,  it  is  necessary  to  refer  to  the  famous 
authority  of  Dashwood  v.  Magniac  (1891),  3  Ch.  306, 
where  Chitty,  J.,  said:  "Proper  thinning  must  depend 
upon  the  nature  of  the  trees.  Proper  thinning  of  a  wood 
in  which  the  oak  is  the  principal  tree  would,  as  I  appre- 
hend, leave  standing  the  larger  oaks,  except  where  they 
interfered  with  each  other's  growth ;  proper  thinning  in  a 
beech  wood  is  (as  the  evidence  before  me  proved)  to  fell 
the  larger  trees  for  the  due  succession  "  (p.  330).  Again, 
from  the  judgment  of  Lord  Justice  Lindley  it  appears  that 
the  proper  mode  of  thinning  and  felling  may  be  determined 
by  the  usage  of  the  locality.  He  says  at  p.  355  :  "  So  if 
a  man  has  property  in  a  country  where  there  is  a  well- 
known  coui-se  of  cultivation,  and  he  specifically  grants  or 
devises  such  property,  he  naturally  does  so  upon  the 
assumption  that  the  well-known  usage  of  the  district  will 
be  observed  by  those  to  whom  he  gives  the  property ;  and 
I  take  it  to  be  clear  that  evidence  of  such  a  usage  can  no 
more  be  excluded  in  construing  a  will  expressly  devising 
such  property  than  in  construing  a  lease  of  it.  .  .  .  Now, 
as  to  the  evidence,  I  have  read  it  carefully,  and,  without 
alluding  to  it  in  detail,  I  consider  it   proved,  first,  that 

(/r)  See  Pid(jeley  v.  Bawling  (1845),  2  Coll.  275. 
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beech  trees  are  timber  iu  Buckinghamshire  ;  secondly,  that 
in  the  ordinary  course  of  good  forestry  beech  woods  ought 
to  be  treated  very  differently  from  other  woods,  and  that 
from  time  to  time  the  large  trees  ought  to  be  taken  out  so 
as  to  promote  the  growth  of  younger  trees  and  ensure  a 
succession  of  good  timber ;  thirdly,  that  it  is  the  practice, 
in  that  part  of  Buckinghamshire  in  which  these  estates 
are,  for  the  owners  of  beech  woods  to  act  on  this  principle, 
and  that  the  beech  woods  on  these  estates  have  been 
managed  accordingly  for  many  years ;  fourthly,  that  beech 
trees  so  treated  are  regarded  as  crops ;  fifthly,  that  the 
proceeds  of  their  sale  are  regarded  as  income,  and  not 
capital;  and  lastly,  that  no  distinction  is  known  to  the 
witnesses  between  owners  in  fee  and  limited  owners  in 
these  respects,  although  in  leases  it  is  usual  to  except 
timber  and  beech  woods  and  to  reserve  the  right  of  cutting 
them  to  the  lessors.  It  is,  I  think,  incredible  that,  if  the 
usage  did  not  extend  to  tenants  for  life,  the  witnesses 
would  not  have  known  such  to  be  the  case.  1  infer,  there- 
fore, that  the  usage  is  general  and  applies  to  tenants  for 
life,  although  not  expressly  made  unimpeachable  for  w. 
I  do  not  think  the  usage  immemorial,  although  I  infer  that 
it  is  as  old  as  the  cultivation  of  beech  woods.  The  mode 
of  managing  beech  woods  is  based  on  the  nature  of  beech, 
and  the  usage  in  this  particular  locality  has  arisen  from 
the  quantity  of  beech  and  from  the  trade  which  has 
sprung  up  in  consequence  of  its  existence  in  large 
quantities;  and  it  is  obvious  from  the  evidence  that 
the  large  part  of  the  ordinary  rents  and  profits  of  these 
estates,  and  of  others  in  the  neighbourhood,  is  derived 
from  the  felling  of  trees  in  the  beech  woods  upon  them 
according  to  the  usage  proved.  Any  person  entitled  to 
the  rents  and   profits   of  these  estates  would,  therefore, 
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presumably  be  entitled  to  the  proceeds  of  beech  trees 
felled  according  to  the  usage.  At  least,  that  inference 
may  be  fairly  drawn  in  the  absence  of  all  evidence  to  the 
contrary,  and  it  is  the  inference  which  I  draw  from  the 
evidence  as  it  stands.  The  testator  in  this  case  always 
managed  his  beech  woods  in  the  way  described,  and  must 
be  taken  to  bave  known  of  the  usage,  and  to  have  made 
his  will  with  reference  to  it.  To  exclude  evidence  of  such 
a  well-known  local  usage  or  to  disregard  it  in  construing 
his  will  would,  in  my  judgment,  be  a  great  mistake.  .  .  . 
I  ought  to  add,  that  the  usage  on  which  I  base  my 
judgment  is  confined  to  beech,  and  does  not  extend  to  oak 
trees  growing  in  beech  woods."  (This  last  sentence  was 
not  agreed  to  by  Bowen,  L.  J.,  who  said  at  p.  367  :  **  I 
draw  no  distinction  as  to  any  timber  which,  though  not 
beech,  has  been  cut  and  cultivated  in  the  same  course 
of  management  and  on  the  same  principle,"  and  Lindley, 
L.J.,  acceded  subsequently  to  this  view,  see  p.  388.) 

Lord  Justice  Bowen  said  at  p.  362  :  *'  The  Year  Books 
and  the  older  Abridgments  are  not  likely  to  furnish  illus- 
trations in  which  legal  principles  are  applied  to  a  compara- 
tively modern  system  of  arboriculture.  Mining  and 
quarrying  have  come  down  to  us  from  the  remotest  ages ; 
but  the  culture  and  the  periodical  croppings  of  trees  such 
as  that  proved  in  the  case  before  us,  are  the  growth  of 
a  later  period  altogether.  Occasion  to  invoke  the  principle 
for  the  benefit  of  grantees  of  '  timber  estates '  arises  only 
in  a  time  when  woods  are  cultivated  on  the  plan  of  annual 
croppings,  and  when  to  treat  them  otherwise  would  be  to 
destroy  the  revenue  of  a  property  and  to  paralyse  its 
mauHgement.  .  .  .  The  first  question  must  still  always  be, 
whether  the  consumption  of  the  particular  part  of  the 
inheritance  under  discussion  is  necessary  for  its  reasonable 
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enjoymeDt  The  second  question  will  then  arise,  namely, 
whether  in  any  reasonable  view  of  the  circumstances  of 
the  case,  the  grantor  must  have  intended  such  particular 
portion  of  the  inheritance  to  be  reasonably  eujoyed.  For 
it  will  not  necessarily  follow  that,  because  it  seems 
advantageous  to  the  inheritance  to  have  the  timber  felled, 
the  grantor  must  have  intended  its  felling.  Reasonable 
necessity  of  construction,  not  the  prudent  management  of 
estates,  lies  at  the  bottom  of  the  doctrine  which  we  are 
considering." 

Assignment  of  Woods,  &c — The  question  as  to  who  is 
entitled  to  thinnings  between  an  assignor  and  assignee  of 
woods,  timber,  &c.,  was  adjudicated  upon  in  Gordon  v. 
Woodford  (1859),  27  Beav.  603.  Here  a  tenant  for  life, 
unimpeachable  for  w.,  assigned  for  valuable  consideration 
to  the  trustees  of  the  settlement  under  which  he  held,  "  all 
and  singular  the  timber  and  timber-like  trees  then  growing 
and  being,  and  which  should  thereafter  grow  and  be  upon 
the  lands,  &c.,"  and  which  the  tenant  for  life  had  or  would 
have  ''as  tenant  for  life  without  impeachment  for  w., 
power  to  cut  or  fell  and  dispose  of  for  his  own  use  and 
benefit."  The  tenant  for  life  subsequently  cut  thinnings 
and  claimed  to  be  entitled  to  do  so.  Romilly,  M.R.,  said : 
"  The  principal  part  of  the  property  consists  of  wood,  and 
it  is  a  matter  of  considerable  importance,  not  only  that  it 
should  be  properly  thinned,  but  that  the  thinnings  should 
be  employed  and  used  on  the  estate  for  fencing  and  other 
matters,  and  that  would  seem  to  be  the  legitimate  and 
proper  purpose  to  apply  them  to.  But  the  question  here 
is  to  whom  do  the  thinnings  belong,  and  who  is  to  have 
the  right  of  judging  what  ought  and  what  ought  not  to  be 
cut.  I  am  of  opinion  that  it  is  impossible  to  get  out  of 
the  words    'shall  hereafter  grow  and  be  upon  the  said 
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lands/  They  not  only  include  the  existing  trees,  but 
those  to  grow  in  future ;  every  sapling  then  growing, 
however  young,  is  therefore  comprised  in  the  deed/'  He 
also  held  that  the  grantees  had  the  power  of  determining 
what  were  proper  thinnings. 

Planting  by  Life  Tenant. — One  or  two  further  points 
are  to  be  noticed.  Where  a  planting  has  taken  place  by 
way  of  the  improvement  of  an  estate  under  the  Settled 
Land  Acts,  1882  to  1890,  the  tenant  for  life  and  each  of 
his  successors  in  title  may  thin  any  trees  so  planted  ;  s.  28, 
88.  2  of  the  Act  of  1882  forbidding  cutting  by  such 
limited  owners  "  except  in  proper  thinning/*  45  &  46  Vict. 
c.  38. 

Saleable  Underwood. — In  R.  v.  Ferrybridge  (1823),  1 
B.  &  C.  375,  it  was  held  that  thinnings  of  trees,  being 
firs  and  larches  which  had  been  planted,  not  for  profit  but 
for  the  protection  of  young  oaks  and  ashes,  were  not 
rateable  as  "saleable  underwood"  to  the  relief  of  the 
poor ;  and  the  Court  was  further  of  opinion,  though  this 
was  not  necessary  to  the  decision,  that  these  trees  being 
planted  for  protection  and  not  being  renewable  as  under- 
wood, were  not  underwood  at  all.  (See  supra,  p.  58.) 
The  law  as  to  "saleable  underwoods"  was  altered  by  the 
Rating  Act,  1874. 

DOTARDS,   ETC. 

Apart  from  a  tenant's  right  to  cut  dead  wood  for 
**  botes "  (p.  43),  he  has  an  absolute  right  to  fell  dotards 
during  his  tenancy  and  to  appropriate  them  to  himself. 
**  The  cutting  of  dead  wood,  that  is,  ubi  arbores  sunt 
aridse,  mortuae,  cavae,  non  existeutes  maremium,  nee 
portantes  fructus,  nee  folia  in  ae^tate,  is  no  w."  Co.  Lit. 
53  a.     See  22  Viner  435  ;    Fitz.  N.B.  59  (m.)  ;   8  Bacon 
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394.  *' Dotard"  is  defined  in  the  Century  Dictionary 
as  an  aged,  decaying  tree,  and  in  Latham's  dictionary 
as  a  standing  tree  in  a  state  of  decay.  But  Manwoods 
Case  (1573),  Moore  101,  Dyer  332.  Bend.  217,  which 
turned  on  a  point  of  pleading,  serves  to  show  that  for 
appropriation  by  the  tenant  the  dotard  must  bear  no 
fruit  or  foliage  in  summer,  and  be  so  decayed  as  to  be 
worthless,  not  only  for  buildings,  but  even  for  such 
inferior  purposes  as  making  posts  (x). 

The  Right. — There  are  two  old  cases  which  bear  out 
the  principal  proposition,  the  first  of  them  being  the 
celebrated  Herlakenden's  Case  (1589),  4  Coke  62  a,  where 
it  was  resolved  **  that  if  trees  being  timber  are  blown 
down  by  the  wind,  the  lessor  shall  have  them  (for  they 
were  parcel  of  his  inheritance)  and  not  the  tenant  for  life 
or  tenant  for  years ;  but  if  they  be  dotards  without  any 
timber  in  them,  the  tenant  for  life  or  tenant  for  years 
shall  have  them."  Then  the  Cogent  ess  of  CumherlaruTs 
Case  (1611),  Moore  No.  1099,  p.  812,  came  next,  brought 
to  decide,  inter  alia,  who  was  entitled  to  a  windfall  of  birch, 
proved  to  be  timber  by  the  custom  of  the  county  of 
York.  The  Court  said  :  "  So  it  is  of  windfalls  .  .  .  they 
belong  to  those  in  reversion,  but  not  if  they  are  dotards 
and  have  no  timber  in  them."  Again  in  1  Rolle  Abr.  181, 
it  is  said  that  windfalls  which  are  not  timber  belong  to  the 
lessee.  The  same  subject  was  discussed  agnin  in  Channon 
V.  Patch  (y)  (1826),  5  B.  &  C.  897,  where  the  defendant 
was  lessee  for  years  (determinable  on  lives)  of  certain 
lands  '*  excepting  all  timber  trees  or  young  saplings  likely 
to  become  trees."     The  lessor  during  the  term  felled  two 

(a;)  In  I'erro^  v.i'.(  174 i),  3  Atkins      does    not     seem     to     have     been 
94,  where  Lord  Hardwicke  granted      thoronghlj  decayed, 
an  injunction  a^inst  w.,  the  timber         (y)  S.C.  Chapman  y.  Patch,  8  D. 

&  R.  651. 
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pollard  oaks,  which  were  found  by  the  jury  to  have  been 
decayed  and  fit  only  for  firewood.  The  defendant  ap- 
propriated them,  and  it  was  held  that  he  was  within  his 
right.  "  If  the  lessor  would  have  had  no  right  to  these 
trees  if  they  had  been  severed  from  the  inheritance  by 
the  act  of  God,  he  can  have  no  right  to  them  when  they 
have  been  severed  by  his  own  wrongful  act,"  per 
Bayley,  J. 

Although  timber  is  decayed,  it  may  not  be  cut  if  it 
serves  for  ornament  or  shelter  to  the  seat ;  Lushington  v. 
Boldero  (1819),  6  Madd.  149,  in  which  case  it  was 
inferred  from  the  conduct  of  the  settlor  that  the  trees 
were  left  standing  for  ornament.  See  "Equitable  W.," 
p.  186. 

As  to  obtaining  an  order  of  the  Court  for  the  cutting 
of  decaying  timber,  see  Index. 
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The  statute  specially  mentions  w.  in  boscis  et  gardinis, 
and  therefore  a  tenant  may  not  cut  down  fruit  trees 
growing  in  a  garden  or  orchard.  Co.  Lit.  53  ;  2  RoUe  Abr. 
818  ;  22  Viner  443  ;  Broke,  W.  pi.  143.  But  if  the  fruit 
trees  grow  upon  any  land  which  the  tenant  holds  out  of 
the  garden  or  orchard,  it  is  not  w.  within  the  statute,  ib. 
But  though  not  protected  by  statute,  doubtless  they  were 
by  an  action  on  the  case,  though  not  growing  in  a  wood  or 
garden.  An  injunction  was  granted  to  protect  fruit  trees  in 
Kaye  v.  Banks  (1770),  Dickens  431. 

"  And  if  apple  trees  {i.e.,  in  a  garden,  &c.)  are  abated 
by  a  great  wind,  and  fall  upon  the  crops,  and  several  of 
the  boughs  fall  into  the  land,  and  the  same  apple  trees 
bear  fruit  two  years  after,  if  the  lessee  grubs  them  up. 
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it  is  w."  22  Viner  443.  And  see  Broke,  W.  pi.  39  ;  2 
Rolle  Abr.  817.  But  *'if  apple  trees  are  rooted  up  by  a 
great  wind,  it  is  not  w.  if  the  lessee  cuts  them  afterwards." 
2  Rolle  Abr.  820,  and  see  the  references. 

Oonstrnction.  Not  inclnded  in  "Trees." — In  Bullev-  v. 
Denning  (1826),  5  B.  &  C.  848,  it  was  held  that  fruit 
trees  (apple  trees  in  this  case)  were  not  excluded  from  a 
demise  by  words  excepting  therefrom  "all  timber  trees 
and  other  trees,  but  not  the  annual  fruit  thereof,"  on  the 
ground  that  the  word  "fruit "  applied  to  and  was  satisfied 
by  the  produce  of  the  timber  trees  without  including  the 
produce  of  what  are  popularly  called  fruit  trees.  "The 
word  trees,  generally  speaking,  means  wood  applicable  to 
buildings,  and  does  not  include  orchard  trees,"  per 
Littledale,  J.  To  the  same  effect  was  the  earlier  decision 
in  Wyndham  v.  Way  (1812),  4  Taun.  316,  the  ex- 
ception being  "  of  all  trees,  woods,  coppice,  wood  grounds, 
of  what  kind  or  growth  soever."  And  see  the  note  to 
that  case  giving  other  authorities,  and  specially  "apple 
trees  and  fruit  trees  pass  not  under  the  general  name  of 

trees."     So  London,  Bp.  v.   N (1523),  Year   Book, 

Mich.  1. 

The  Rights  of  Nurserymen. — In  Wardell  v.  Usher 
(1841),  3  Scott  N.  R.  508,  Erskine,  J.,  directed  the  jury, 
and  it  was  held  rightly,  "  that,  primS,  facie,  all  growing 
trees  were  the  property  of  the  landlord,  but  that,  if 
planted  by  a  nurseryman  in  the  way  of  his  trade,  he 
was  entitled  to  remove  them,  provided  they  were  not  of 
larger  growth  than  could  be  dealt  with  by  the  tenant 
in  his  trade  as  a  nurseryman ;  and  he  left  it  to  them  to 
say  whether  the  trees  which  the  defendant  was  proved  to 
have  carried  away  were  such  as  might  fairly  be  con- 
sidered as  nursery  trees."     And  see  generally  as  to  the 
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tenant's  right  to  remove  fixtures,  the  notes  to  Ehves  v. 
MawCy  2  Sm.  L.  C,  Amos  and  Ferard  on  Fixtures. 

Nursery  trees  cannot  be  distrained  on  for  rent.  Clarh 
V.  Gaskarth  (1818),  8  Taun.  431 ;  and  notes  to  Sim2m)n 
V.  Hartoppy  1  Sm.  L.  C. 

Compensation  for  Planting. — By  the  Agricultural  Hold- 
ings Act,  1883,  Sch.  1,  a  tenant  is  entitled  to  compensation 
on  the  termination  of  his  tenancy  for  improvements  made 
with  the  previous  written  consent  of  his  landlord,  and 
inter  alia,  for,  (6)  making  of  gardens,  (10)  planting  of  hops, 
(11)  planting  of  orchards  or  fruit  bushes,  (4)  making  and 
planting  of  osier  beds. 

And  see  Bund's  Agric.  H.  Act,  pp.  38,  87,  122,  for 
instances  of  customary  compensation  for  planting  fruit 
trees. 

Allotment. — "  A  tenant  of  an  allotment  (held  under  a 
sanitary  authority)  may,  before  the  expiration  of  his 
tenancy,  remove  any  fruit  and  other  trees  and  bushes 
planted  or  acquired  by  him,  for  which  he  has  no  claim 
for  compensation."     Allotments  Act,  1887,  c.  48,  s.  7  (6). 

By  c.  26  of  the  same  year,  compensation  is  payable  on 
the  determination  of  a  tenancy  of  an  allotment  or  cottage 
garden,  held  of  a  private  landlord,  in  respect  of  fruit  trees 
and  fruit  bushes  phmted  by  the  tenant  with  the  previous 
written  consent  of  the  landlord,  s.  5. 

Ireland.— By  51  &  52  Vict.  c.  37  (1888)  the  Timber 
Act,  23  &  24  Geo.  3,  c.  39  (Ir.  1783),  was  extended  to 
fruit  trees  planted  by  the  tenant,  and  tenants  under  the 
Land  Law  (Ir.)  Act,  1881,  c.  49,  were  included. 
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What  18  Timber  ? 

CuBtojn — of  the  Country,  Parish,  Eetaie,  ^c. 

By  Common  Law.  By  Custom. — In  Co.  Lit.  53  a,  it  is 
said,  "  w.  .  .  .  is  in  timber  trees  (viz.,  oak,  ash,  and  elm, 
and  these  be  timber  trees  in  all  places)  either  by  cutting 
of  them  down,  or  topping  of  them,  or  doing  any  act 
whereby  the  timber  may  decay.  Also  in  countries  where 
timber  is  scant,  and  beeches  or  the  like  are  converted  to 
building  for  the  habitation  of  man,  or  the  like,  they  are 
all  accounted  timber,"  and  they  are  parcel  of  the  inherit- 
ance, 8  Bacon  383.  So  in  Honywood  v.  H.  (1874),  18 
Eq.  306,  Jessel,  M.R.,  said:  "By  the  general  law  of 
England,  oak,  ash,  and  elm  are  timber,  provided  they  are 
of  the  age  of  twenty  years  and  upwards,  provided  also 
they  are  not  so  old  as  not  to  have  a  reasonable  quantity  of 
useable  wood  in  them  suiBcient,  according  to  a  text- 
writer  (a),  to  make  a  good  post.  Timber,  that  is,  the  kind 
of  tree  which  may  be  called  timber,  may  be  varied  by 
local  custom.  There  is  what  is  called  the  custom  of  the 
country,  that  is,  of  a  particular  county  or  division  of  a 
county,  and  it  varies  in  two  ways.     First  of  all,  you  may 

(a)  Gibbons  on  Dilapidations;  bat  see  "Dotards,"  p.  9ti. 
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have  trees  called  timber  by  the  custom  of  the  country — 
beech  in  some  counties,  hornbeam  in  others,  and  even 
whitethorn  and  blackthorn,  and  many  other  trees,  are 
considered  timber  in  peculiar  localities — in  addition  to  the 
ordinary  timber  tree^.  Then  again,  in  certain  localities, 
arising  probably  from  the  nature  of  the  soil,  trees  of  even 
twenty  years  old  are  not  necessarily  timber,  but  may  go  to 
twenty-four  years,  or  even  to  a  later  period,  I  suppose,  if 
necessary ;  and  in  other  places  the  test  of  when  a  tree 
becomes  timber  is  not  its  age  but  its  girth  (6).  These, 
however,  are  special  customs."  It  is  to  be  observed  that 
the  latter  part  of  this  quotation  is  at  variance  with  the 
opinion  of  Lord  EUenborough,  who  held  'in  Aubrey  v. 
Fisher  (1809),  10  East  446,  that  when  trees  which  are 
timber  by  custom  attain  the  age  of  twenty  years,  all  the 
ordinary  properties  of  timber  attach  ;  but  this  opinion  is 
not  good  as  a  general  proposition,  and  only  holds  with 
reference  to  the  pleadings  in  the  case.  Dashwood  v. 
Magniac  (1891),  3  Ch.  at  p.  353. 

Construction. — So  in  construing  contracts,  timber  will 
be  held  to  include  those  trees  which  are  timber  by  the 
custom  of  the  country.  In  Chandos  v.  Talbot  (1731),  2 
P.  Wms.  600,  King,  L.C.,  held  in  a  suit  as  to  a  contract  to 
pay  a  valuation  price  for  timber  on  the  purchase  of  an 
estate  :  "  It  is  the  custom  of  the  country  that  makes  some 
trees  timber  which  in  their  nature,  generally  speaking, 
are  not  so,  as  horse-chestnut  and  lime  trees,  so  of  birch, 
beech  and  asp,  and  as  to  pollards,  notwithstanding  what  is 
said  in  Plowden  470  in  the  case  of  Soby  v.  MolynSy  that 
these  are  not  timber,  and  that  tithes  are  to  be  paid  of 
their  loppings  (which  could  not  be  if  pollards  were 
timber),  yet  if  the  bodies  of  them  be  sound  and   good, 

(6)  Cf.  Smythe  y.  S.  (1818),  2  Swans.  251. 

H  2 
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I  incline  to  think  them  timber ;  secus  if  not  sound,  they 
being  in  such  case  fit  for  nothing  but  fuel."  Again,  in  a 
sale  by  an  unimpeachable  life  tenant  to  the  trastees  of  his 
settlement  of  all  timber  and  timber-like  trees,  Romilly, 
M.R.,  held  that  the  trustees  were  entitlc^d  to  "all  that 
species  of  wood  which  is  timber  by  the  custom  of  the 
county"  of  Cumberland.  Gordon  v.  Woodford  (1859), 
27  Beav.  603.  In  a  contract  to  value,  "timber"  means 
trees  that  are  such  by  the  common  law  and  custom  of  the 
country,  but  does  not  include  trees  and  saplings  gene- 
rally.     Whitty  V.  Dillon  (1860),  2  Fost.  &  F.  67. 

Extent  of  Onstom. — The  custom  must  be  that  of  the 
"particular  part  of  the  country  where  the  trees  grow," 
per  Lord  Mansfield  in  R.  v.  Minchinhampton  (1762), 
3  Burr.  1308 ;  or  of  the  parish,  Layjield  v.  Cowper 
(1694),  1  AVood  330;  Abbot  v.  Hicks  (1695),  1  Wood 
319;  Walton  v.  Tryon  (1751),  2  Gwill.  827;  Amb. 
130;  1  Dick.  244;  so  in  Dashwood  v.  Magnictc  (1891), 
3  Ch.,  common  usage  in  the  neighbourhood  was  held 
sufficient  by  Chitty,  J.,  p.  325 ;  by  Lindley,  L.J.,  p.  355  ; 
by  Bowen,  L.J.,  p.  366. 

In  this  last  case  it  was  held  by  the  same  Judges  (pp. 
326,  352,  365  respectively)  that  proof  of  usage  on  the 
estate  was  enough,  though  the  owners  had  been  limited 
and  not  impeachable,  following  a  dictum  of  Jessel,  J.,  in 
Honywood  v.  H.  u.s.,  to  the  effect  that  on  a  timber  estate 
the  custom  of  cultivation  on  the  estate  itself  regulates  the 
right  of  a  limited  owner  to  cut  timber.  In  the  principal 
case  the  question  was  as  to  the  right  of  an  equitable  life 
tenant  to  cut  customary  timber  as  seasonable  wood  (see 
p.  81).  Kay,  L.J.,  denied  that  local  usage  can  be  imported 
into  a  will  as  it  can  into  a  husbandry  covenant. 

Length  of  Onstom. — Modern  usage  is  sufficient,  provided 
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it  be  clearly  established.  Tucker  v.  Linger  (1883),  8  A. 
C.  308 ;  Dashwood  v.  Magniac  (1891),  3  Ch.  at  p.  358  ; 
Dalhy  v.  Hirst  (1819),  Brod.  &  B.  224,  3  Moore  536  ;  Legh 
V.  Heivitt  (1803),  4  East  154,  7  R.  R.  545. 

Particnlar  Trees  Beech. — Beech  has  been  held  to  be 
timber  in  Bucks,  2  Rolle  Abr.  814  ;  22  Viner  435  ;  8  Bacoa 
384;  Aubrey  v.  Fisher  (1809),  10  East  446  (by  ad- 
mission) ;  in  the  parish  of  Buriton,  Hants,  Layfield  v. 
Cowper  (1694),  1  Wood  330;  of  Whitcomb  Magna, 
Gloucestershire,  Ahhot  v.  Hiclcs  (1695),  1  Wood  319 ;  of 
Minchinhampton,  Gloucestershire,  R,  v.  Minchinhampton 
(1762),  1  Burr.  1308  ;  said  to  be  timber  in  the  Weald  of 
Kent  by  Hardwick,  L.C,  in  Walton  v.  Tryon  (1751),  2 
Gwili.  827,  &C.  See  Palmer's  Case  (1612),  Co.  Lit. 
53  a. 

Birch. — Birch  is  timber  in  Berks  for  the  most  part, 
2  Rolle  Abr.  814,  8  Bacon  384 ;  and  by  the  custom  of  the 
county  of  York,  Countess  of  Cuniberland's  Ca^se  (1611), 
Moore  812. 

Thorn. — Whitethorn  may  be  timber.  Palmers  Case^ 
U.S. ;  and  blackthorn  was  held  timber  in  Cook  v.  C 
(1639),  Cro.  Car.  531,  2  Rolle  Abr.  819. 

Willow. — Apparently  willows  are  not  timber  within  the 
county  of  Southampton  (Hampshire),  Guffiy  v.  Pindar 
(1617),  Hobart  219,  for  the  Court  said  they  would  be  tithe- 
able  when  cut,  though  grown  within  sight  of  the  house. 

Proof  of  Custom. — The  custom  is  proved  by  the  uses  to 
which  the  wood  is  put,  e.g,^  to  building  "  sheep  houses, 
cottages,  and  such  mean  buildings,"  Countess  of  Cumber- 
land's Case,  U.S. ;  by  showing  that  it  is  **  useable  for 
timber  uses,"  Layfield  v.  Cowper,  u.s. ;  but  in  R.  v. 
Minchinhampton,  u.s..  Lord  Mansfield  said  the  question 
depended    not    on    usage    but    on    the    custom    of    the 
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country,  but  it  is  submitted  that  usage  proves  the  custom, 
so  that  practically  this  is  a  distinction  without  a  difference. 
And  Co.  Lit.  53  a  says :  "  Also  in  countries  where  timber 
is  scant,  and  beeches  or  the  like  are  co7iverted  to  JniUding 
for  the  habitation  of  man,  or  the  like,  they  are  all 
accounted  timber.'' 

Judicial  Notice.— In  Aubrey  v.  Fisher  (1809),  10  East 
446,  Lord  Ellenborough  said  that  the  Court  was  bound  to 
take  judicial  notice  of  the  custom  of  the  county  of  Bucks, 
as  it  had  been  supported  by  decided  cases  and  by  Lord 
Coke. 

Applies  to  Agricultural  Holdings  only. — The  custom  of 
the  country  only  applies  to  an  agricultural  holding,  John- 
stone V.  Symons  (1847),  9  L.  T.  535;  Dalby  v.  Hirst 
(1819),  1  Broi  &  B.  at  p.  237. 


MINERALS. 

WASTE   IN   MINES  AND  MINERALS. 

Oeneral  Principle. — Lord  Coke  says  in  Co.  Lit.  53  6  : 
*'  Digging  for  gravel,  lime,  clay,  brick  earth,  stone,  or  the 
like,  or  for  mines  of  metal,  coal  or  the  like,  hidden  in  the 
earth,  and  were  not  open  when  the  tenant  came  iu,  is  w. ; 
but  the  tenant  may  dig  for  gravel  or  clay  for  the 
reparation  of  the  house  as  well  as  he  may  take  convenient 
timber  trees"  (2  EoUe  Abr.  815,  816),  where  it  is  also 
said  that  if  a  lessee  digs  out  earth  and  carries  it  away 
from  the  land,  an  action  of  w.  lies,  but  that  "  if  a  lessee 
of  land  opens  mines  of  coal,  iron,  and  stones,  and  dig  the 
coals,  iron,  and  stones  so  much  as  are  necessary  for  hiai 
to  use  without  selling,  this  is  not  w.,"  and  see  8  Bacon 
385,  394. 

Again,  **  A  man  hath  land  in  which  there  is  a  mine  of 
coals,  or  the  like,  and  maketh  a  lease  of  the  land  (without 
mentioning  any  mines)  for  life  or  for  years  ;  the  lessee  for 
such  mines  as  were  open  at  the  time  of  the  lease  made  may 
dig  and  take  the  profits  thereof.  But  he  cannot  dig  for  any 
new  mine  that  was  not  open  at  the  time  of  the  lease  made, 
for  that  would  be  adjudged  w."  Co.  Lit.  54  b.  In  Astry  v. 
Ballard  (1675),  Jones  71,  2  Mod.  193,  Freeman  445,  2 
Lev.  185,  it  appears  from  all  the  reports,  except  Lev., 
that  a  lease  was  made  with  no  mention  of  mined,  and  it 
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was  held  that  he  could,  not  open  new  ones,  though  he  could 
continue  the  open  mines.  The  reason  is  that  the  grantor 
or  settlor  has  made  the  proceeds  of  the  mine  part  of  the 
fruits  of  the  land,  Campbell  v.  Wardlaw  (1883),  8  A. 
C.  at  p.  650 ;  cf.  as  to  a  timber  estate,  Dashwood  v. 
Magniac  (1891),  3  Ch.  306.  To  this  agrees  Saunders'  Case, 
S.  V.  Marwood  (1599),  5  Co.  12  a,  1  Brownl.  141,  Cro. 
El.  683,  in  the  first  two  resolutions.  Again,  "And  if 
there  be  open  mines  and  the  owner  make  a  lease  of  the 
land,  with  the  mines  therein,  this  shall  extend  to  the  open 
mines  only,  and  not  to  any  hidden  mine.*'  Co.  Lit.  54  h. 
This  is  consistent  with  the  third  resolution  in  Saunders 
Case :  "If  a  man  hath  mines  hid  withiu  his  land,  and 
leases  his  laud  and  all  mines  therein,  there  the  lessee  may 
dig  for  them." 

"  But  if  there  be  no  open  mine  and  the  lease  is  made 
of  the  land  together  with  all  mines  therein,  there  the 
lessee  may  dig  for  mines  and  enjoy  the  benefit  thereof; 
otherwise  these  words  should  be  void."  Co.  Lit.  54  6 ; 
2  RoUe  Abr.  816;  Case  of  Mines,  Plowden,  p.  337,  per 
Dyer,  C.J. 

Where,  however,  a  settlement  is  made  by  a  grant  to 
trustees  of  lands  "  and  all  mines,  waters,  trees,  &c."  in 
general  words,  Macclesfield,  L.C.,  said:  "A.  having  only 
an  estate  for  life  subject  to  w.,  he  shall  no  more  open 
a  mine  than  he  shall  cut  down  the  timber  trees,  for  both 
are  equally  granted  by  this  deed."  And  to  this  King, 
L.C.,  agreed  on  a  rehearing;  Whitfield  v.  Bewit  (1724), 
2  P.  Wms.  240;  2  Eq.  Ca.  Ab.  589.  Here  must  be 
mentioned  the  case  of  Darcy  v.  Askvrith  (1616),  Hobart 
234,  where  there  was  a  lease  with  the  general  words 
"woods,  sales  of  woods,  great  timber  and  trees,  mines 
of  coal^  &c.,  in  as  ample  a  manner,  &c.,  as  the  lessor  had 
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them."  It  seems  to  have  been  conceded  that  the  lessee 
could  cut  timber  and  open  and  work  mines  under  these 
words,  but  it  was  adjudged  that  he  could  not  cut  timber 
for  use  in  the  mines,  whether  old  or  new,  although  "  both 
lessor  and  lessee  had  used  to  take  timber  for  those 
purposes,"  per  Hobart,  L.C.J.  The  case  is  better  reported 
in  Button  19,  so  far  as  this  point  goes:  'no  more  than 
one  may  make  a  brick  kiln  and  burn  brick,  or  a  lime  kiln 
and  burn  lime,  with  wood  growing  upon  the  ground,  and 
sell  the  brick  or  lime,  no  more  may  the  defendants  in  this 
case  cut  down  wood  for  the  making  and  supporting  of 
these  mines  for  coals  which  they  sell."  So  from  this 
report  it  would  seem  that  in  each  instance  the  use  of  the 
wood  was  only  wrong  because  the  brick,  lime,  and  coal 
was  for  sale  and  not  for  use. 

A  life  tenant  has  no  right  to  appropriate  minerals 
deposited  by  a  stream  in  its  bed,  or  in  the  bed  of  a 
pool  through  which  it  flows.  Thomas  v.  Jones  (1842), 
1  Y.  &  C.  C.  C.  510. 

Open  nine. — All  the  cases  show  that  a  mine  which  has 
been  only  worked  for  home  consumption  and  not  for  sale, 
is  not  an  open  mine  so  as  to  be  available  to  a  limited 
owner  to  work  for  profit.  In  particular,  it  is  useful  to 
refer  to  the  judgment  of  the  Court  of  Appeal,  delivered  by 
Cotton,  L.J.,  in  Elias  v.  Griffith  (1878),  8  Ch.  D.  at 
p.  532  :  "To  enable  a  termor  or  tenant  for  life  punishable 
for  w.  to  work  mines,  it  must  be  shown  that  the  owner  of 
the  inheritance,  or  those  acting  by  his  authority,  have 
coQimenced  the  working  of  the  mines  with  a  view  to 
making  a  profit  from  the  working  and  sale  of  what  is  part 
of  the  inheritance.  When  this  is  established,  though  no 
profit  has  in  fact  been  made,  the  mine  is  open  in  such  a 
sense  as  to  justify  the  continuance  of  the  working  by  a 


106  THE  LAW  OF  WASTE. 

termor.  When  it  is  established  that  a  quarry  has  been 
worked  by,  or  by  the  authority  of,  the  owners  of  the 
inheritance,  for  the  purpose  of  makiug  a  profit  by  digging, 
or  otherwise  raising  and  selling  part  of  the  iuheritance, 
the  same  principle  applies.  There  is,  however,  this 
difference  between  a  mine  add  a  quarry,  namely,  that 
stone  or  slate  is  frequently  dug  for  the  purpose  of  building 
or  repairing  houses  on  the  property  and  not  for  the 
purpose  of  profit,  and  although  this  is  in  one  sense  an 
opening  of  a  quarry,  it  is  not  so  in  the  sense  necessary 
to  enable  a  termor  to  continue  the  working.  It  is  not  an 
opening  for  the  purpose  of  profit  It  is  not  a  devotion  of 
the  land  to  the  purpose  of  making  profit  by  the  raising 
and  sale  of  a  portion  of  the  inheritance."  S.C.  nom. 
Elias  V.  Snowdon,  &c.,  Co.  (1879),  4  A.  C.  454,  at 
pp.  459,  465,  where  Lord  Selborne  said:  ''I  am  not  at 
present  prepared  to  hold  that  there  can  be  no  such  thing 
as  an  open  mine  or  quarry,  which  a  tenant  for  life  or  other 
owner  of  an  estate  impeachable  for  w.  may  work,  unless 
the  produce  of  such  mine  or  quarry  has  been  previously 
carried  to  market  and  sold.  No  doubt,  if  a  mine  or 
quarry  has  been  worked  for  commercial  profit,  that  must 
ordinarily  be  decisive  of  the  right  to  continue  working; 
and,  on  the  other  hand,  if  minerals  have  been  worked 
or  used  for  some  definite  and  restricted  purpose  {e.g.,  for 
the  purpose  of  fuel  or  repair  to  some  particular  tenements), 
that  would  not  alone  give  any  such  right  But,  if  there 
has  been  a  working  and  use  of  minerals  not  limited  to  any 
special  or  restricted  purpose,  I  find  nothing  in  the  older 
authorities  to  justify  the  introduction  of  sale,  as  a 
necessary  criterion  of  the  difference  between  a  mine  or 
quarry  which  is,  and  one  which  is  not,  to  be  considered 
open  in  a  legal  sense.     Use,  as  well  as  sale,  is  a  perception 
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of  profit.  None  of  the  dicta  which  are  to  be  found  in 
some  of  the  more  modern  cases  (each  of  which  turned  upon 
its  own  peculiar  circumstances)  can  have  been  intended  to 
introduce  a  condition  or  qualification  not  previously 
known  into  the  law  of  mines." 

After  a  great  lapse  of  time,  in  this  case  about  fifty 
years,  the  onus  will  be  thrown  on  the  complaining  party 
of  showing  that  mines  were  not  lawfully  opened,  the 
circumstances  being  such  as  were  consistent  with  lawful- 
ness. "  Under  the  circumstances  of  this  case,  all  reason- 
able presumptions  of  fact,  not  inconsistent  with  what  is 
proved  on  either  side,  ought  to  be  made  in  fitvour  of  the 
lawfulness  of  what  has  so  long  been  done."    (P.  465.) 

Where  a  tenant  in  tail  under  a  settlement  works  and 
opens  mines,  by  himself  or  by  his  guardian,  and  dies 
without  issue,  the  remainderman  for  life  may  work  them 
for  his  own  profit.  (Jlavering  v.  C.  (1726),  Mos.  219 ; 
2  P.  Wms.  388 ;  Sel  Ca.  in  Ch.  79  ;  2  Eq.  Ca.  Abr.  589, 
per  King,  L.C.  And  a  mortgagee  by  term  of  years,  who 
forecloses,  has  a  right  to  work  mines  opened  by  the 
freeholder  during  the  mortgage,  as  well  as  those  open 
at  the  time  of  the  mortgage.  Mias  v.  Griffith  (1878), 
8  Ch.  D.  521 ;  add.  nom.  E.  v.  Snowdon,  dc,  Co.,  4  A.  C. 
454. 

Reservation  of  Royalties. — In  Purcell  v.  Nash  (1836), 
2  Jones  Ex.  116,  Joy,  C.B.,  held  that  a  reservation  of 
royalties  included  the  right  of  raising  limestone,  a  case 
misconstrued  by  Cusack  Smith,  M.R.,  who  held  in 
Mansfield  v.  Crawford  (1846),  9  Ir.  Eq.  271,  that 
quarries  are  not  on  the  same  footing  as  mines.  This  is 
obviously  not  the  law,  see  Elias  v.  Griffith,  u.s. ;  Moyle 
V.  if.  (1599),  Owen  66. 

Dower — In  Stoughton  v.  Leigh  (1808),  1  Taun.  402, 
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11  R  R  810,  it  was  held  by  Mansfield,  C.J.,  and  other 
Judges  on  questions  submitted  to  them  by  the  Court  of 
Chancery,  that  a  widow  is  dowable  out  of  mines  which  have 
been  worked  during  the  coverture,  whether  by  the  husband 
or  his  lessees,  and  whether  the  working  has  been  discon- 
tinued by  the  husband  or  by  his  lessees  after  his  death. 
But  she  is  not  dowable  out  of  mines  or  strata  that  have 
not  been  opened  at  all  during  his  life.  Where  land  has 
been  assigned  to  her  for  her  dower,  on  which  is  an  open 
mine,  she  can  work  it  for  her  benefit. 

Oontract  to  Lease.— Where  a  testator  contracts  to  grant 
a  mining  lease  and  dies  before  granting  it,  the  tenant  for 
life  under  his  will  is  entitled  to  the  income  under  the 
lease,  as  if  it  had  been  granted  in  the  testator's  lifetime. 
S.  11  of  the  Settled  Land  Act,  1882,  does  not  apply  to 
the  lease  granted  in  pursuance  of  this  contract.  Re  Kemeys- 
Tynte  (1892),  2  Ch.  211,  per  North,  J.;  but  where 
preparations  only  had  been  made  for  opening  a  mine,  it 
was  treated  as  unopened,  Viner  v.  Vaughan^  infra ^  p.  109. 

Trostees. — An  express  or  implied  provision  that  the 
minerals  should  or  might  be  worked  by  the  trustees  would 
give  the  life  tenant  the  beneficial  interest,  Campbell  v. 
Wardlaw  (1883),  8  A.  C.  at  p.  650  ;  but  see  Whitfield  v. 
Bewit  (1724),  2  P.  Wms.  240. 

Oonstraction.  —  A  person  entitled  to  the  rents  and 
profits  until  sale  of  an  estate,  which  the  testator  has 
directed  to  be  sold  and  the  proceeds  thereof  invested  in 
other  lands,  as  to  which  the  same  tenant  for  life  is  to  be 
unimpeachable,  must  not  open  mines  or  cut  timber  on 
the  original  estate,  for  he  is  not  expressly  made  unim- 
peachable as  to  that,  and  to  hold  that  he  is  so  by 
implication  would  give  him  double  w.,  Plymouth  v.  Archer 
(1782),  1  Brown  C,  C.   158.     But  he  is  entitled  to  the 


MINERALS.  109 

profits  of  the.  open  mines,  Miller  v.  M,  (1872),  13  Eq. 
263. 

FormB. — For  form  of  declaration  account  and  inquiry 
as  to  new  mines  opened,  see  Ferrand  v.  Wilson  (1845),  4 
Hare  388.     And  see  "  Account." 

Breaking  Barriers. — Marker  v.  Kenrick  (1853),  13  C. 
B.  (Scott)  188,  was  argued  on  demurrer,  and  judgment  was 
entered  against  a  lessee  for  w.  in  breaking  down  the  coal 
barriers  between  the  land  in  demise  and  other  mines,  cf. 
Mundy  v.  Rutland  (1882),  23  Ch.  D.  81. 

Abandoned  Mines. — It  follows  as  a  corollary  from  the 
main  statement  of  the  right  of  a  limited  owner,  that  he 
has  no  right  to  work  mines  which  have  been  abandoned 
at  the  date  of  his  interest  coming  into  possession,  but  the 
quantum  of  evidence  necessary  to  show  abandonment  is  a 
difficult  matter,  and  capable  of  no  definite  proposition. 
The  mere  ceasing  to  work  mines  is  not  enough,  unless 
from  lapse  of  time  or  some  other  additional  proof  it  appear 
that  the  owner  had  no  intention  of  working  them  again. 
In  Viner  v.  Vaughxin  (1840),  2  Beav.  467,  it  was  shown 
that  the  testator  had  bought  the  land  a  few  years  pre- 
ceding his  death  from  an  owner  who  had  worked  the 
clay-pits  in  question,  that  the  testator  had  filled  up 
part  of  the  excavations,  &c.  Lord  Langdale  said :  "  It 
does  not  follow  that  the  tenant  for  life  has  a  right  to  open 
old  abandoned  pits  and  mines,  or  to  commence  opening 
any  mines  or  pits  which  the  author  of  the  gift  had  merely 
made  preparations  for  opening.  This,  however,  is  the 
question  in  this  case ;  it  appears  there  were  old  pits  which 
had  not  been  worked  for  twenty  years ;  it  is  stated  that 
the  last  owner,  for  some  purpose  or  other,  had  taken  some 
clay  out  of  them,  and  had  made  some  preparations  for 
working  them,  yet  it  is  not  stated  in  the  affidavits  that 
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these  pits  were  in  the  course  of  working  at  the  time  of 
the  testator's  death ;  this,  therefore,  was  not  an  open  mine 
in  the  course  of  working  at  the  death  of  the' testator." 
The  decision  was  afterwards  affirmed  by  Cottenham,  L.C., 
p.  470  n. 

Lord  Romilly  said  in  Bagot  v.  B,  (1863),  32  Beav.  at 
p.  516  :  **  A  mine  not  worked  for  twelve  months  or  two 
years  before  he  became  possessed  of  the  property,  must  still 
be  considered  to  be  an  open  mine.  A  mine  not  worked  for 
a  hundred  years  could  not,  I  think,  be  properly  so  treated ; 
and  my  present  opinion  is,  that  a  mine  which  had  not 
been  worked  for  twenty  or  thirty  years,  from  the  loss  of 
profit  attending  the  working  of  it,  but  which,  from  the 
rise  in  price  of  iron  and  coal,  had  become  remunerative, 
might,  without  w.,  be  worked  again  by  a  succeeding  tenant 
for  life ;  but  if  the  abandonment  of  the  mine  had  taken 
place  long  ago,  and  if  the  owner  of  the  inheritance  had 
discontinued  the  working,  with  a  view  to  some  advantage 
of  the  property  which  he  considered  would  accompany 
such  discontinuance,  apart  from  the  profits  to  be  made 
from  the  sale  of  the  mineral,  then  I  doubt  whether  a 
succeeding  tenant  for  life  could  properly  treat  that  as  an 
open  mine.  I  state  my  general  view  of  this  subject,  but 
I  doubt  whether  I  have  before  me  sufficient  materials  to 
enable  me  to  come  to  a  satisfactory  conclusion  on  this 
point." 

Local  Onstom. — It  may  be  that  in  some  cases  evidence 
may  be  procured  to  show  that  there  is  a  local  custom  by 
which  mines  are  considered  to  be  abandoned  after  a 
certain  time,  e.gr.,  after  a  year  and  a  day  in  the  Duchy  of 
Cornwall,  as  was  suggested  in  the  answer  of  the  defendant 
in  Norway  v.  Rowe  (1812),  19  Vesey  at  p.  146.  From 
Pearce's  "  Law  and  Custom  of  the  Stannaries,"  p.  44,  it 
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appears  that  tin-bounds,  unwrought  for  seven  years,  may 
be  wrought  by  others  on  giving  notice  to  the  owners  and 
after  subsequent  neglect  by  them  to  work  for  another 
twelve  months,  on  certain  terms. 

New  Shafts. — A  tenant  for  life  of  ]and  which  contains 
open  mines,  is  entitled  to  bore  new  shafts  for  the  purpose 
of  pursuing  an  old  vein  of  coals.  Clavering  v.  C,  (1729), 
Mos.  219 ;  2  P.  Wms.  388,  per  King,  L.C.  In  Cowley 
V.  Wellesley  (1866),  35  Beav.  635;  1  Eq.  656,  Romilly, 
M.R.,  held  that  where  a  testator,  tenant  in  fee  simple, 
had  worked  gravel,  loam,  peat,  and  bog-earth  for  sale  on 
the  w.  of  the  manor,  the  tenant  for  life  under  his  will  was 
entitled  to  open  fresh  pits  on  the  w.  And  lastly,  in 
Elids  V.  Snowdon,  &c.,  Co.  (1879),  4  A.  C.  at  p.  466, 
Lord  Selbome  said :  "  When  a  mine  or  quarry  is  once 
open,  so  that  the  owner  of  an  estate  impeachable  for  w. 
may  work  it,  I  do  not  consider  that  the  sinking  a  new  pit 
on  the  same  vein,  or  breaking  ground  in  a  new  place  on 
the  same  rock,  is  necessarily  the  opening  of  a  new  mine 
or  a  new  quarry  ; "  citing  the  above  cases  and  Bagot  v.  B. 
(1863),  32  Beav.  p.  517. 

Hew  Seams  or  Veins. — Spencer  v.  Scu7*r  (1862),  31 
Beav.  334,  is  a  case  which  depends  on  its  own  facts. 
The  testator,  who  was  the  owner  of  an  estate  in  Durham, 
made  a  lease  of  two  open  seams  of  coal  by  name  ''  and  all 
other  seam  and  seams  of  coal."  After  his  death  it  was 
discovered  that  there  was  a  much  deeper  seam,  which 
could  only  be  worked  through  a  new  pit.  The  trustees  of 
the  will,  who  had  no  express  powers  of  leasing,  renewed 
the  lease,  and  then  the  lessees  began  to  work  the  deeper 
seanL  Romilly,  M.R.,  decided  that  the  tenant  for  life  in 
a  moiety  was  entitled  to  her  share  of  the  rent,  as  income, 
which  was  clear  enough  on  the  construction  of  the  leases, 
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also  that  a  new  shaft  might  be  sunk  ;  but  he  went  further 
than  was  necessary  and  held,  apparently,  that  a  new  seam 
is  not  a  new  mine,  a  proposition  that  can  hardly  be  of 
universal  application,  see  Stoughton  v.  Leigh,  u.s. ;  and 
Campbell  v.  Wardlaiv  (1883),  8  A.  C,  where  at  p. 
650,  Lord  Watson  said :  "  If  the  owner  of  the  soil,  the 
fiar,  creates  a  mineral  estate  by  working  or  letting  a  par- 
ticular seam  of  minerals,  he  thereby  brings  the  proceeds 
of  the  minerals  so  worked  or  let  within  the  category  of 
fruits,  and  within  the  right  of  usufruct." 

The  primary  sense  of  the  word  '*mine"  is  "vein." 
Ahinger  v.  Ashton  (1873),  17  Eq.  at  p.  369,  per  Jessel, 
M.R 

The  law  of  Scotland  as  to  the  interests  of  a  life  renter 
is  the  same  as  in  England,  ib.,  per  Lord  Blackburn ; 
and  see  Guild's  Trustees  (1872),  10  Ct.  of  Ses.  Ca,,  3rd 
series,  911;  Wardlaw  v.  W.'s  Trustees  (1875),  2  Ct.  of 
Ses.  Ca.,  4th  series,  368. 

Power  of  Leasing,  Effect  of,  Ac.  —  A  conveyance  of 
land  to  trustees  of  a  settlement  "together  with  mines, 
minerals,  and  quarries  thereunder,"  with  a  common  power 
of  leasing,  with  the  consent  of  the  tenant  for  life,  mines 
not  being  mentioned,  will  not  justify  a  lease  of  mines  not 
open  at  the  date  of  the  settlement,  though  it  will  of  mines 
then  open.  Clegg  v.  Rowland  (1866),  2  Eq.  160,  per 
Kindersley,  V.C.  This  follows  the  principle  laid  down  by 
Lord  Coke,  which  appears  at  the  beginning  of  this  chapter. 

In  Cowley  v.  Wellesley  (1866),  35  Beav.  at  p.  638, 
Romilly,  M.R.,  held  that  a  lease  made  by  trustees  of  a 
will  in  pursuance  of  an  arrangement  made  by  their 
testator,  and  under  a  power  of  leasing  contained  in  the 
will,  was  intended  by  the  testator  to  enure  for  the  benefit 
of  the  tenant  for  life. 
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In  Daly  v.  Beckett  (1857),  24  Beav.  114,  joint 
tenants  of  an  estate  containing  an  open  coal  mine,  settled 
the  hereditaments  "  together  with  all  mines  and  minerals," 
and  gave  power  to  the  trustees  to  lease  the  "coal, 
minerals,  and  stone  "  by  a  lease  whereby  the  tenants  were 
not  by  any  clause  therein  to  be  dispunishable  for  w^ 
This  restriction  was  held  by  Romilly,  M.R,  to  be  repug- 
nant to  the  general  power  of  leasing  minerals,  and  the 
trustees  were  held  to  have  power  to  lease  both  open  and 
new  mines  for  the  benefit  of  the  tenant  for  life.  This 
decision  seems  to  have  gone  too  far,  for  it  would  have 
been  sufficient  to  have  restrained  the  restrictive  words  to 
the  buildings  and  plant  necessary  for  carrying  on  mining 
operations,  and  to  acts  injurious  to  the  mines  as  going 
concerns. 

Cf.  Lushington  v.  Bolder o  (1815),  Cooper  216,  where 
Grant,  M.R,  held  that  a  power  given  to  trustees  by  a 
codicil  to  make  certain  leases,  whereby  the  tenants  should 
not  be  unimpeachable,  was  not  inconsistent  with  an  unim- 
peachable life  tenancy  given  by  the  will. 

In  Camjyhell  v.  Leach  (1775),  Amb.  740,  no  decision 
seems  to  have  been  given  as  to  the  power  to  lease 
unopened  mines  under  a  similar  power  and  restriction. 
The  lessees  appear  to  have  been  working  the  same  mines 
and  probably  the  same  veins,  though  entering  at  lower 
levels  than  before  the  lease  under  the  power,  the 
execution  of  which  was  aided. 

In  Mori^  V.  Rhydydefed,  ^c,  Co.  (1858),  3  H.  &  N. 
885,  before  the  Ex.  Ch.,  the  question  of  repugnancy  was 
not  argued.  There  the  tenant  for  life  under  a  settlement 
had  power  to  grant  mining  leases  for  a  term  of  sixty-three 
years  "with  all  such  accommodations,  &c.,  as  shall  be 
necessary  or  are  usually  contained  in  leases  of  collieries 
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or  mines  in  the  neighbourhood  ...  bo  that  the  lessees  be 
not  made  dispunishable  for  w.  by  any  express  words 
therein  contained."  He  granted  a  lease  with  power  to 
build  engine  houses,  workmen's  cottages,  &c.,  and  with 
power  to  dig  materials  required  for  the  mines  or  buildings 
on  any  part  of  the  land.  A  jury  found  that  the  pro- 
vision for  building  cottages,  which  was  impeached,  was 
necessary  and  usual  in  leases  of  collieries  in  the  neighbour- 
hood, and  the  Court  held  that  the  necessary  deduction 
from  this  finding  w^as  that  the  lessee  was  not  made 
expressly  dispunishable  in  this  particular.  And  see  In 
re  Cartivmght  (1889),  41  Ch.  D.  532,  and  the  other 
cases  there  referred  to. 

A  tenant  for  life  is  in  all  cases  entitled  to  the  surface 
rent.     In  re  Ridge  (1885),  31  Ch.  D.  504. 

A  life  tenant  who  has  made  a  lease  of  mines  cannot 
obtain  an  injunction  to  prevent  the  lessee  working  under 
the  lease,  although  the  lessor  had  no  power  to  grant  it. 
The  reversioner,  however,  could  succeed.  Wentwarth  v. 
Ttivner  (1795),  3  Vesey  3. 

By  the  Settled  Estates  Act,  1877  (see  Appendix),  the 
Court  of  Chancery  has  jurisdiction  to  authorise  a  mining 
lease  for  forty  years.  As  to  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts,  see  Appendix.  And  as  to 
separate  dispositions  of  land  and  minerals  by  trustees,  see 
56  &  57  Vict.  c.  53,  s.  44  (1893). 

Ireland.  Unopened  Mines  and  Quarries. — Now  by  the 
Landlord  and  Tenant  Act,  1860  (23  &  24  Vict.  c.  154), 
s.  26,  **  No  tenant  of  any  lands  holden  for  any  estate 
or  interest  less  than  a  perpetual  estate  or  interest,  made 
after  the  first  day  of  January,  1861,  by  virtue  of  any 
lease  or  contract,  shall,  without  the  previous  consent  in 
writing  of  the  landlord,  being  a  person  competent  to  grant 
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such  licence,  or  of  bis  agent  duly  authorised  to  act  on  his 
behalf,  open,  dig  for  any  unopened  mines,  minerals,  or 
quarries,  or  (except  as  hereinafter  provided)  remove  the 
soil  or  surface  or  subsoil  of  the  said  lands,  or  permit  or 
commit  any  other  manner  of  w.  thereon,  unless  the  said 
lands  shall  have  been,  in  express  terms,  leased  for  the 
purpose  or  with  the  permission  of  being  so  used  and 
enjoyed." 

Open  Mines. — S.  27.  "Where  any  lease  shall  be  made 
on  or  after  the  first  day  of  January,  1861,  of  lands  con- 
taining any  mines  or  minerals  which  at  the  time  of  the 
making  of  such  lease  shall  have  been  opened  or  worked,  it 
shall  be  lawful  for  the  tenant  thereof  to  enter  upon  and 
follow,  and  to  work  and  dig  for,  and  remove  the  said 
mines  or  minerals,  whether  they  shall  have  been  granted 
by  name  or  not  in  the  said  lease,  unless  by  the  said  lease 
it  shall  be  otherwise  provided." 

Open  Quarries. — S.  28.  "Where  any  lease  or  demise 
shall  be  made  on  or  after  the  first  day  of  January,  1861, 
of  lands  containing  any  quarries  or  beds  of  stone,  lime- 
stone, sand,  marl,  gravel,  or  clay,  which  at  the  time  of 
the  making  of  such  lease  shall  have  been  opened  or 
worked,  it  shall  be  lawful  for  such  tenant,  unless  by  the 
said  lease  otherwise  provided,  to  work,  dig  for,  and  use 
such  quarries  or  beds  so  far  as  may  be  necessary  or  useful 
for  the  purposes  of  agriculture  and  good  husbandry,  and 
the  lawful  erection  or  repair  of  any  necessary  buildings 
on  the  said  lands,  but  not  for  any  purpose  of  tiade  or 
manufacture,  or  for  profit  or  sale,  unless  the  right  so  to 
use  and  enjoy  the  same  shall  have  been  expressly  granted 
in  writing  by  the  landlord  being  competent  so  to  grant  as 
aforesaid." 

Mines  Excepted.— 8.  32.  "  Where  lands  shall  be  granted 

I  2 
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or  leased  for  any  estate  or  interest,  excepting  thereout  the 
mioes  and  minerals  upon  the  demised  premises,  it  shall  be 
lawful  for  the  person  entitled  to  the  rent  thereof,  in  fee 
simple,  fee  farm,  fee  tail,  or  for  life,  with  immediate  re- 
mainder to  his  own  issue,  to  open,  dig  for,  and  work  all 
mines  and  minerals  found  in  or  upon  the  said  lands,  and  to 
carry  away  the  ore  thereof,  or  to  lease  the  same  to  any 
person  or  persons  for  any  term  within  the  leasing  power  of 
such  person  in  respect  of  mines  and  minerals;  and  such 
owner  or  his  lessee  shall  have  full  liberty  to  enter  on  the 
said  lands,  and  to  build  and  make  all  houses,  railways, 
tramways,  and  conveniences  necessary  for  the  purpose  of 
mining,  and  to  employ  all  streams  on  the  said  land  not 
previously  occupied,  making  to  the  tenant  of  the  said 
lands  such  yearly  or  other  compensation  or  allowance  for 
the  damage  sustained  by  reason  of  such  digging  of  the 
ore,  or  building  the  said  houses,  or  otherwise  using  of  the 
said  lands  or  streams,  as  shall  be  agreed  upon  between 
the  said  parties,  or  in  case  they  shall  not  agree,  then 
such  compensation  or  allowance  as  shall  be  ascertained 
by  the  chairman  of  the  county  upon  a  civil  bill 
action  brought  for  that  purpose  with  the  same  incidents 
as  in  ordinary  civil  bill  process.  Provided,  however, 
that  no  person  shall  search  for,  open,  or  work  any 
mine  or  mineral,  by  virtue  of  this  Act,  on  any  spot 
of  ground  on  which  any  church  or  other  place  of  worship, 
graveyard,  cemetery,  or  public  school  shall  be  situate,  nor 
within  thirty  yards  thereof,  nor  upon  any  spot  of  ground 
on  which  any  house,  outhouse,  ga-rden,  orchard,  or  avenue 
shall  be  situate,  without  the  consent  of  the  tenant  in 
possession  thereof  first  had  and  obtained." 

What  are  MineralB? — As  to  what  is  included  in  the 
term  "minerals,"  when  they  .ire  reserved  in  a  lease  or 
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grant,  Bee  IliOi't  v.  (////  (1872),  7  Cb.  099  C.  A.,  where 
Mellisb,  L.J.,  said:  "A  reservation  of  minerals  includes 
every  substance  wbich  can  be  got  from  underneath  the 
surface  of  the  earth  for  the  purpose  of  profit,  unless  there 
is  something  in  the  context  or  in  the  nature  of  the 
transaction  to  induce  the  Court  to  give  a  more  limited 
meaninor/*  It  was  held  tbat  china  clay  was  included.  So 
of  coprolites  in  A.  G,  v.  Tcmiline  (1880).  15  Ch.  D.  150 

C.  A.;  granite  obtained  by  open  workings  in  A,  (r.  v. 
Welsh  Granite  Co.  (1887),  35  W.  R  617  C.  A.;  brick 
earth  and  clay  in  Jersey  v.  Neath  Union  (1889),  22  Q.  B. 

D.  555  C.  A.  ;  limestone,  whether  got  by  quarrying  or 
surface  working,  in  Fishhourne  v.  Hamilton  (1890),  25 
L.  E.  Ir.  483.  Whether  a  chattel,  e,g.,  a  prehistoric  boat, 
imbedded  in  the  soil  is  a  mineral,  qu.  Elwes  v.  Brigg  Gas 
Co.  (1886),  33  Ch.  D.  562.  And  see  the  cases  quoted  in 
above  authorities.  Common  clay  is  not  reserved  under  the 
words  **  mines  of  coal,  ironstone,  slate  or  other  minerals  " 
in  the  Waterworks  Clauses  Act,  1847,  s.  18.  Glasgow, 
dc,  V.  Farie  (1888),  13  A.  C.  657. 
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General  Principle. — In  Co.  Lit.  53  a,  it  is  said:  "If 
glass  windows  (though  glazed  by  the  tenant  himself)  be 
broken  down  or  carried  away,  it  is  w.,  for  the  glass  is 
part  of  his  house.  And  so  it  is  of  wainscot,  benches,  doors, 
windows,  furnaces,  and  the  like,  annexed  or  fixed  to  the 
house,  either  by  him  in  the  reversion  or  the  tenant." 
However,  the  severity  of  this  rule  has  been  somewhat 
relaxed  by  subsequent  decisions,  and  the  articles  for 
ornament  and  convenience,  which  have  been  held  re- 
movable, are  according  to  the  summary  in  the  last  edition 
of  Woodfall's  ''Landlord  and  Tenant,"  ''hangings,  tapestry, 
and  pier  glasses,  whether  nailed  to  the  walls  or  panels  or 
put  up  in  lieu  of  panels,  cornices,  marble  and  other  orna- 
mented chimney  -  pieces,  marble  slabs,  window  -  blinds, 
wainscots  fixed  to  the  wall  by  screws,  grates,  ranges,  and 
stoves,  although  fixed  in  brickwork,  iron  backs  to  chimneys, 
beds  fastened  to  the  wall  or  ceiling,  fixed  tables,  furnaces 
and  coppers,  pumps,  mash-tubs  and  fixed  water-tubs,  cofiee 
and  malt-mills,  cupboards  fixed  with  holdfasts,  bookcases 
standing  on  brackets  and  screwed  to  the  walls,  clock  cases, 
iron  ovens  and  the  like."  But  only  where  no  substantial 
damage  is  done  to  the  freehold  or  the  articles  removed. 

Substitution. — Where  the  removed   article   is  in  sub- 

(a)  See  the  works  by  Mr.  Amos  and  Mr.  Brown. 
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stitution  for  a  former  one,  the  former  (or  a  similar  one) 
must  be  replaced,  unless  it  was  completely  worn  out. 

ExceptionB  in  favour  of  Trade. — Two  great  exceptions 
to  the  old  rule  have  been  made,  the  one  by  judicial 
decisions  in  favour  of  trade,  the  other  by  statute  in  favour 
of  agriculture.  Now  all  trade  fixtures  brought  on  the  land, 
which  can  be  removed  without  destroying  the  soil,  albeit 
the  surface  may  be  disturbed,  may  be  removed.  The  last 
important  case  on  the  subject  is  Wai-d  v.  Dudley  (1887), 
57  L.  T.  N.  S.  20,  before  Chitty,  J.,  where  the  following 
buildings  erected  for  the  purpose  of  trade  were  held 
removable — engine  houses,  blast  furnaces,  calcining  kilns, 
gas-pipes,  fixed  power  machinery,  sleepers  and  rails  on  a 
permanent  way,  fixed  hauling  engines  and  their  sheds, 
weighing  machines,  &c. ;  but  not  workshops  of  permanent 
structure.  A  tenant  for  life  of  open  mines  has  the  right 
of  working  them  together  with  the  chattels  employed 
therein,  and  so  far  as  these  are  properly  consumed,  he 
takes  an  absolute  interest.  But  he  may  not  break  up  such 
as  are  useless,  and  those  which  he  repairs  or  improves  still 
belong  to  the  estate.  There  is  no  difference  between  the 
law  of  landlord  and  tenant  and  that  of  tenant  for  life  and 
remainderman  as  regards  the  removal  of  fixtures. 

And  Agriculture.  —  In  the  leading  case  of  Elwes  v. 
Mawe  (1803),  2  Sm.  L.  C,  it  was  established  that  the 
privileged  attaching  to  trade  fixtures  did  not  extend  to 
agriculture,  and  so  to  remove  this  disability  several 
enactments  were  passed,  for  by  14  &  15  Vict.  c.  25,  s.  3, 
as  to  agricultural  holdings  it  was  enacted  that  *'if  any 
tenant  of  a  farm  or  lands  shall,  after  the  passing  of  this 
Act,  with  the  consent  in  writing  of  the  landlord  for  the 
time  being,  at  his  own  cost  and  expense,  erect  any  farm- 
building,  either  detached  or  otherwise,  or  put  up  any  other 
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building,  engine,  or  machinery,  either  for  agricultural 
purposes  or  for  the  purposes  of  trade  and  agriculture  (which 
shall  not  have  been  erected  or  put  up  in  pursuance  of  some 
obligation  in  that  behalf),  then  all  such  buildings,  engines, 
and  machinery  shall  be  the  property  of  the  tenant,  and 
shall  be  removable  by  him,  notwithstanding  the  same  may 
consist  of  separate  buildings,  or  that  the  same  or  any  part 
thereof  may  be  built  in  or  permanently  fixed  to  the  soil, 
so  that  the  tenant  making  any  such  removal  do  not  in 
anywise  injure  the  land  or  buildings  belonging  to  the 
landlord,  or  otherwise  do  put  the  same  in  like  plight  and 
condition,  or  as  good  plight  and  condition,  as  the  same 
were  in  before  the  erection  of  anything  so  removed. 
Provided  nevertheless,  that  no  tenant  shall,  under  the 
provision  last  aforesaid,  be  entitled  to  remove  any  such 
matter  or  thing  as  aforesaid  without  first  giving  to  the 
landlord  or  his  agent  one  month's  previous  notice  in 
writing  of  his  intention  so  to  do ;  and  thereupon  it  shall 
be  lawful  for  the  landlord,  or  his  agent  on  his  authority, 
to  elect  to  purchase  the  matters  and  things  so  proposed  to 
be  removed,  or  a,ny  of  them,  and  the  right  to  remove 
the  same  shall  thereby  cease,  and  the  same  shall  belong  to 
the  landlord  ;  and  the  value  thereof  shall  be  ascertained 
and  determined  by  two  referees,  one  to  be  chosen  by  each 
party,  or  by  an  umpire  to  be  named  by  such  referees,  and 
shall  be  paid  or  allowed  in  account  by  the  landlord  who 
shall  have  so  elected  to  purchase  the  same." 

38  &  39  Vict.  c.  92  (1876). — This  s.  3  has  not  been  re- 
pealed, though  to  a  great  extent  it  has  been  superseded 
by  the  Agricultural  Holdings  Acts,  1875  and  1883, 
by  the  first  of  which  (38  ik  39  Vict.  c.  92),  s.  53,  *'  Where 
after  the  commencement  of  this  Act  a  tenant  affixes 
to     his     holding     any     engine,     machinery,     or     other 
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fixture  for  which  he  is  not  uuder  this  Act  or  other- 
wise entitled  to  compensation,  and  which  is  not  so  affixed 
in  pursuance  of  some  obligation  in  that  behalf  or  instead 
of  some  fixture  belonging  to  the  landlord,  then  such 
fixture  shall  be  the  property  of  and  be  removable  by  the 
tenant. 

"  Provided  as  follows  : 

"  1.  Before  the  removal  of  any  fixture  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or 
satisfy  all  other  his  obligations  to  the  landlord  in 
respect  of  the  holdiog. 
"  2.  In  the  removal  of  any  fixture  the  tenant  shall  not 
do  any  avoidable  damage  to  any  building  or  other 
part  of  the  holding. 
"3.  Immediately  after  the  removal  of  any  fixture,  the 
tenant  shall  make  good  all  damage  occasioned  to 
any  building  or  other  part  of  the  holding  by  the 
removal. 
"  4.  The  tenant  shall  not  remove  any  fixture  without 
giving  one  month's  previous  notice  in  writing  to 
the  landlord  of  the  intention  of  the  tenant  to 
remove  it. 
**  5.  At  any  time  before  the  expiration  of  the  notice  of 
removal,  the  landlord,  by  notice  in  writing  given 
by  him  to  the  tenant,  may  elect  to  purchase  any 
fixture  comprised  in  the  notice  of  removal,  and 
any  fixture  thus  elected  to  be  purchased  shall  be 
left  by  the  tenant,  and  shall  become  the  property 
of  the  landlord,  who  shall  pay  the  tenant  the  fair 
value  thereof  to  an  incoming  tenant  of  the  hold- 
ing ;  and  any  difference  as  to  the  value  shall  be 
settled  by  a  reference  under  this  Act,  as  in  case 
of  compensation  (but  without  appeal). 
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"But  nothing  in  this  section  shall  apply  to  a  steam- 
engine  erected  by  the  tenant,  if,  before  erecting  it,  the 
tenant  has  not  given  tiO  the  landlord  notice  in  writing  of 
his  intention  to  do  so,  or  if  the  landlord,  by  notice  in 
writing  given  to  the  tenant,  has  objected  to  the  erection 
thereof." 

46  &  47  Vict.  0.  61  (1883).— The  Act  of  1883  applies 
to  the  following  holdings  only,  viz. ,  "  Holdings,  either  wholly 
agricultural  or  wholly  pastoral,  or  partly  agricultural  and 
partly  pastoral,  or  wholly  cultivated  as  market  gardens, 
held  under  a  landlord  for  a  term  of  years  or  for  lives,  or 
for  lives  and  years,  or  from  year  to  year  by  a  tenant 
holding  no  employment  under  such  landlord  "  (6),  and  it  is 
enacted  by  s.  34  :  "  Where  after  the  commencement  of  this 
Act  a  tenant  affixes  to  his  holding  any  engine,  machinery, 
fencing,  or  other  fixture,  or  erects  any  building  for  which 
he  is  not  under  this  Act  or  otherwise  entitled  to  compen- 
sation, and  which  is  not  so  affixed  or  erected  in  pursuance 
of  some  obligation  in  that  behalf  or  instead  of  some  fixture 
or  building  belonging  to  the  landlord,  then  such  fixture  or 
building  shall  be  the  property  of  and  be  removable  by  the 
tenant  before  or  within  a  reasonable  time  after  the  deter- 
mination of  the  tenancy. 
"  Provided  as  follows  : 

"  1.  Before  the  removal  of  any  fixture  or  building  the 
tenant  shall  pay  all  rent  owing  by  him,  and  shall 
perform  or  satisfy  all  other  his  obligations  to  the 
landlord  in  respect  to  the  holding. 
*'  2.  In  the  removal  of  any  fixture  or  building  the 
tenant  shall  not  do  any  avoidable  damage  to  any 
other  building  or  other  part  of  the  holding. 
"  3.  Immediately  after  the  removal  of  any  fixture  or 

(b)  Lelj  &  Pearce's  Agricaltural  Holdings,  p.  18. 
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buildings  the  tenant  shall  make  good  all  damage 
occasioned  to  any  other  building  or  other  part  of 
the  holding  by  the  removal. 
"  4.  The  tenant  shall  not  remove  any  fixture  or  building 
without  giving   one   month's   previous  notice   in 
writing  to  the  landlord  of  the  intention  of  the 
tenant  to  remove  it. 
*'  5.  At  any  time  before  the  expiration  of  the  notice  of 
removal  the  landlord,  by  notice  in  writing  given 
by  him  to  the  tenant,  may  elect  to  purchase  any 
fixture  or   building   comprised   in   the  notice   of 
removal,  and  any  fixture  or  building  thus  elected 
to  be  purchased  shall  be  left  by  the  tenant,  and 
shall  become  the  property  of  the  landlord,  who 
shall  pay  the  tenant  the  fair  value  thereof  to  an 
incoming  tenant  of  the  holding;  and  any  diffe- 
rence as  to  the  value  shall  be  settled  by  a  reference 
under  this  Act,  as  in  case  of  compensation  (but 
without  appeal)." 
60  &  61  Vict  c.  48  (1887).  —  By   the   Allotments   Act 
(1887),   c.    48,  regulating   the   letting   of  allotments  by 
sanitary  authorities,  it  is  provided  by  s.  7  (5)  that  '*  No 
building  other  than  a  tool-house,  shed,  greenhouse,  fowl- 
house,  or  pig-sty,  shall   be  erected  on  any  part  of   any 
allotment,  and  if  any  building  other  than  as  aforesaid  is  so 
erected  the  sanitary  authority  shall  forthwith  pull  down 
such  building  and  sell  and  dispose  of  the  materials  thereof, 
and  the  proceeds  of  the  sale  shall  be  applicable  in  like 
manner  as  the  rent  of  the  allotment.     If  any  building  so 
allowed  to  be  erected  is  erected  upon  an  allotment,  then 
at  the  end  of  the  tenancy  neither  the  sanitary  authority 
nor  the  incoming  tenant  shall  be  bound  to  take  any  such 
building    or    pay   any   compensation    therefor;    but    the 
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outgoing  tenant  shall  be  at  liberty,  before  the  expiration 
of  his  tenancy,  to  remove  the  same,  and,  if  he  fails  so  to 
do,  the  sanitary  authority  may  pull  down  the  building 
and  dispose  of  the  materials,  and  apply  the  proceeds  in 
like  manner  as  if  it  were  a  building  prohibited  to  be 
erected."  This  s.  7  applies  to  land  let  in  allotments  by  a 
Parish  Council  (Local  Government  Act,  1894,  c.  73,  sa. 
9  (13),  10  (6)  ),  "Provided  that  the  Parish  Council 

"  (6)  May  permit  to  be  erected  on  the  allotment  any 

stable,  cowhouse,  or  barn ;  and 
"(c)  Shall  not  break  up,  or  permit  to  be  broken  up, 
any  permanent   pasture,  without   the   assent   in 
writing  of  the  landlord." 
See  "  Landlord  and  Tenant,"  infra, 
65  &  66  Vict.  c.  31  (1892).— By  the  Small  Holdings  Act, 
1892,  c.  31,  County  Councils  are  empowered  to  acquire 
land   for  letting   in  small   holdings  of  from  one  to  fifty 
acres,  or  if  larger,  of  no  greater  annual  value  than  fifty 
pounds.     Such  small  holdings  are  held  upon  the  following 
conditions  {mte7*  alia)  : 

"S.  9  {d).  That   not  more  than   one  dwelling-house 

shall  be  erected  on  the  holding. 
"  {e).  That  any  dwelling-house  erected  on  the  holding 
shall  comply  with  such  requirements  as  the 
County  Council  may  impose  for  securing  healthiness 
and  freedom  from  overcrowding. 
"  {g).  In  the  case  of  any  holding  on  which,  in  the 
opinion  of  the  County  Council,  a  dwelling-house 
ought  not  to  be  erected,  that  no  dwelling-house 
shall  be  erected  on  the  holding  without  consent 
of  the  County  Council." 
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Trivial,  MeliorcUtntj. 

Title.  Daniagcs, 

Where  the  w.  is  of  a  trivial  nature,  the  Court  may 
either  refuse  to  enter  judgment  or  may  order  judgment  to 
be  entered  for  the  defendant.  So  it  is  said  in  Co.  Lit. 
54  a :  "  There  is  w.  of  a  small  value,  as  Bracton  saith, 
Nisi  vastum  ita  modicum  sit  propter  quod  non  sit 
inquisitio  facienda.  Yet  trees  to  the  value  of  3s.  &  4d. 
hath  been  adjudged  w.,  and  many  things  together  may 
make  w.  to  a  value."  So  2  Kolle  Abr.  824  ;  see  King  v. 
Fitchcy  infra,  p.  129.  The  note  to  Coke  says  :  "  It  ought 
to  be  to  the  value  of  40d.  at  the  least,"  and  refers  to  There 
V.  Thomas  (1368),  Noy  (a),  p.  4,  where  the  damages  were 
found  to  be  one  penny.  By  the  Court  *'  that  no  judgment 
shall  be  entered.  By  Anderson,  J.,  the  value  of  w.  shall 
be  to  40d.  at  the  least."  And  see  Com.  Dig.  Action  on  the 
Case  (B). 

Bairet  v.  B.  (1634),  Hetley  36,  is  a  case  very  often 
cited  on  account  of  the  proposition  of  Richardson,  C.J.  : 
**The   law  will   not   allow  that  to   be  w.  which   is   not 

(a)  The  learned  editor  says,  as  to  least  reason  to  suppose  that  such  a 

Noy's  reports  :  "  Thongh  the  book  loose  collection  of  notes  was  meant 

is  known  by  the  name  of  that  very  by  him  for  the  public  eye." 
learned  lawyer,  yet  there  is  not  the 
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anyways  prejudicial  to  the  inheritance."  Then  comes 
Molliiieux  V.  Powell  (1730),  in  n.  (F),  3  P.  Wms.  268  : 
'*  If  the  w.  be  of  a  trivial  nature,  and  a  fortion^  if  it 
bo  meliorating  w.,  as  by  building  on  the  premises,  the 
Court  will  not  enjoin  ;  nor  if  the  reversioner  or  remainder- 
man in  fee  be  not  made  a  party,  who  possibly  may 
approve  of  the  w."  (6)  Again,  we  have  Dench  v.  Bampton 
(1799),  4  Vesey  700,  where  the  Court  refused  an  in- 
junction at  the  suit  of  a  lord  of  the  manor,  and  left 
him  to  his  legal  remedy  by  forfeiture  presented  by  the 
homao:e. 

Harrow  School  v.  Alderton  (1800),  2  Bos.  &  P.  86, 
comes  next,  where  the  Court  gave  leave  to  the  defendant 
to  enter  judgment  for  himself,  and  so  avoid  forfeiture, 
the  jury  having  assessed  the  w.  at  f  d.  And  see  Young  v. 
Spencer  (1829),  10  B.  &  C.  145. 

In  Ba'Tvy  v.  B.  (1820),  1  J.  &  W.  651,  a  remainderman 
sought  to  restrain  his  father,  the  life  tenant,  from  com- 
mitting acts  of  w. ;  "  the  most  considerable  of  which  were 
the  cutting  down  a  few  elms  of  trifling  value,  and  taking 
down  part  of  a  garden  wall,  which  the  defendant  repre- 
sented to  have  been  done  with  a  view  to  improvement." 
Eldon,  L.C.,  said  that  the  defendant  could  not  excuse 
himself  on  the  ground  that  the  w.  *'was  productive  of 
beauty  and  improvement.  I  admit  also,  that  a  small 
degree  of  w.  (I  do  not  say  the  smallest),  manifesting  an 
intent  to  do  more,  will  be  sufficient  for  the  Court  to  act 
upon  ;  but  it  will  look  at  it  in  the  manner  in  which  the 
subject  is  viewed  by  the  Courts  of  Law,  and  there  the 
extent  of  the  w.  done  is  considered  very  material"  A 
subsequent  application  was  also  refused  as  the  defendant 

(6)  See  Jesu8  College  v.  Bloom  (1745),  3  Atk.  262 ;  Wilson  v.  Braqa  (1742), 
8  Bacon  428. 
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justified  a  small  cutting  on  the  ground  of  benefit  to  the 
remaining  trees,  and  application  of  the  wood  in  repairing 
the  fences. 

In  Doe  V.  Burlinyton  (1833),  5  B.  &  Ad.  507,  a 
customary  tenant  had  pulled  down  a  ruinous  barn  without 
any  intention  of  rebuilding  it,  though  it  was  afterwards 
rebuilt  by  him.  The  landlord  sued  for  ejectment  from  ten 
messuages  on  the  customary  condition  of  tenancy  that  the 
tenant  should  do  no  w.  The  jury  found  that  no  damage 
had  been  done  to  the  property.  On  the  defendant  moving 
for  a  nonsuit  the  Judges  said :  "  We  are  of  opinion  that 
the  pulling  down  of  a  barn,  taken  absolutely,  is  such  w. 
as  subjects  the  copyhold  tenant  to  a  forfeiture.  But  there 
is  another  principle  applicable  to  w.,  Le,,  the  smallness  of 
value,  and  there  are  a  great  number  of  old  authorities  to 
say,  that  if  the  value  be  very  small,  the  consequences  of  w. 
do  not  attach.  .  .  .  There  is  no  authority  for  saying  that 
any  act  can  be  w.  which  is  not  injurious  to  the  inheritance, 
either,  first,  by  diminishing  the  value  of  the  estate,  or, 
secondly,  by  increasing  the  burden  upon  it,  or,  thirdly,  by 
impairing  the  evidence  of  title. " 

And  cf.  Redfei-ii  v.  Smith  (1823),  1  Bing.  382. 

In  Lambert  v.  L.  (1840),  2  Ir.  Eq.  R.  210,  Plunket, 
L.C.,  dismissed,  as  being  beneath  the  dignity  of  the  Court, 
a  bill  to  restrain  w.  where  about  six  timber  trees  had 
been  cut  to  the  value  of  about  £7  10s.,  saying  the 
plaintiffs  could  have  their  action  for  damages  if  they 
pleased.  And  in  Doran  v.  Carroll  (1860),  11  Ir.  Ch. 
379,  a  petition  for  account,  injunction,  and  damages  was 
dismissed  as  a  case  in  which  a  jury  would  only  give 
nominal  damages,  a  garden  wall  having  been  pulled  down 
and  re-erected  in  a  more  convenient  spot. 

The  doctrine  laid  down  by  Lord  Eldou  in  Barry  v.  B., 
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U.S.,  that  a  small  injury,  if  continued,  will  be  restrained, 
was  followed  by  Brady,  L.C.,  in  Hunt  v.  Hothjes  (1848), 
1  Ir.  Jur.  (O.S.)  33,  where  a  stable  yard  and  one  of  the 
gardens,  belonging  to  a  house  with  about  fourteen  acres 
of  ground  attached,  were  turned  into  a  lead  factory  and 
furnace,  the  learned  Judge  saying :  "  I  cannot  refuse  this 
measure  of  relief;  if  I  did,  what  is  to  prevent  the  defendant 
from  covering  the  whole  premises  with  factories  of  a 
similar  size  ? "  A  little  earlier  he  had  said  :  **  Now  I 
cannot  say  whether  a  jury  in  this  case  would  give 
damages,  but  a  Court  of  Law  would  say,  that  this  without 
doubt  was  w.  We  have  an  act,  which  is  w.  at  law, 
established  so  as  to  manifest  an  intention  to  continue  it." 

Again,  in  Birch-Wolfe  v.  Birch  (1870),  9  Eq.  683, 
James,  V.C,  refused  to  apply  the  doctrine  of  Garth  v. 
Cotton^  on  account  of  the  triviality  of  the  collusive  w. 

Lastly,  Lord  Blackburn  in  Doherty  v.  Allman  (1878), 
8  App.  Cas.  at  p.  733,  said  :  "  It  is  perfectly  clear  that  in 
an  action  of  w.  you  cannot  recover  nominal  damages  only, 
you  must  get  real  damages.  The  jurors  must  not  find 
for  you  unless  they  think  there  is  substantial  and  real 
damage."  And  after  quoting  some  of  the  above  cases  he 
proceeds :  "  Blackstone  says  12d.  (3  Com.  228),  but  what 
the  value  of  that  12d.  was  you  must  go  back  to  the  days 
of  King  Richard  to  ascertain."  See  S.  C.  infray  p.  131. 
There  the  plaintiffs  were  reversioners  subject  to  terms  of 
about  nine  hundred  and  ninety  years  ;  as  in  Strother  v. 
Barr  (1828),  5  Bing.  at  p.  153,  Best,  C.J.,  held  :  *'If  the 
plaintiffs  would  have  no  reversion  for  one  thousand  years, 
I  doubt  whether  they  would  have  such  an  interest  as  to 
maintain  an  action  for  an  injury  to  so  remote  a  reversion. 
To  support  an  action  of  this  sort,  there  must  be  some 
damage,  and  it  is  impossible  to  prove  any  damage  in  the 


TITLE.  129 

case  I  have  stated,"  Cf.  Ferguson  v.  Onstall  (1829),  ib. 
p.  305.  So  Buhh  v.  Yelverton  (1870),  10  Eq.  465.  In 
cases  other  than  of  w.,  the  Court  will  not  act  where  the 
amount  is  beneath  its  dignity.  Bntce  v.  Taylor  (1741), 
2  Atk.  253;  Whittingham  v.  Wooler  (1817),  2  Swans. 
428. 

Probably  no  amount  is  beneath  the  dignity  of  a  County 
Court. 

But  where  w.  is  assigned  in  several  places,  it  is  usual 
and  proper  to  take  a  general  verdict  as  to  the  whole,  and 
Dot  a  separate  one  as  to  each  place,  though  these  would 
separately  be  trivial.  King  v.  Fitche  (1635),  Cro.  Car.  414, 
452. 

Damage  BepairecL — In  Job  v.  Potton  (1875),  20  Eq. 
84  at  p.  99,  Bacon,  V.C,  held  that  the  licensee  of  two  out 
of  three  co-tenants  of  a  coal  mine  was  not  a  trespasser, 
and  that  he  having  repaired  the  injury  to  the  surface 
before  action  brought,  was  not  liable  therefor.  See  Arg. 
2  EoUe  R  283.  So  w.  by  an  incumbent  is  not  punishable 
in  an  Ecclesiastical  Court,  if  repaired  before  action  brought. 
Cox  V.  Ricraft  (1757),  2  Lee  373.  This  defence  would 
not  formerly  have  availed  a  stranger,  if  he  would  be 
trespassing  by  entering  to  repair  the  injury.  Taylor  v. 
Stendall  (1845),  7  Q.  B.  634. 

As  to  restoring  the  place  wasted  before  verdict,  see 
Queen's  Coll.  Ox.  v.  Hallett  (1811),  14  East  489 ;  and  as 
to  pleading  new  matters  of  defence,  arising  pending  the 
action,  see  Rules  of  the  Supreme  Court,  Order  24,  Rule  2. 
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It  seems  fair  nowadays,  as  a  matter  of  arrangement, 
to  treat  w.  founded  on  injury  to  title  as  a  possible  variety 
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of  trivial  w.  Not  that  there  may  not  be,  even  now,  cases 
in  which  injunction  may  be  granted  or  damages  awarded 
on  this  ground ;  but  that,  in  by  far  the  largest  number 
of  instances,  confusion  of  title  is  so  slight  as  to  be 
disregarded. 

Old  Law. — In  older  times  this  w.  was  a  matter  of  great 
importance,  and  the  text-books  and  cases  frequently 
mention  it;  thus  in  2  KoUe  Abr.  815,  pi.  8,  the  conver- 
sion of  meadow  to  arable  was  held  w.  because  of  the 
injury  to  title.  Darcy  v.  Ashvith  (1616),  Hobart  234. 
"  It  alters  the  evidence  of  title ;  a  reason  which  I  am  not 
disposed  to  treat  lightly.  ...  It  is  a  matter  of  daily 
practice  in  this  Court  to  amend  fines  and  recoveries  on 
account  of  mistake  in  the  description  of  land,  and  the 
ground  of  such  amendments  is  that  these  documents  certify 
the  title  and  identify  the  land  by  reference  to  the  uses  to 
which  it  is  applied."  Per  Tindal,  C.J.,  in  Simmons  v. 
No7'to7i  (1831),  7Bing.  640. 

As  late  as  1829  a  new  trial  was  granted  at  the  instance 
of  a  plaintiflF  in  a  case  where  the  jury  found  damages  at 
one  shilling,  on  the  ground  that  the  question  of  injury  to 
the  reversionary  title  by  opening  a  new  street-door  had  not 
been  left  to  them.      Young  v.  Spencer^  10  B.  it  C.  145. 

The  Change. — The  turn  of  the  tide  is  perhaps  marked 
by  Huntley  v.  Riissell  (1849),  13  Q.  B.  572,  where  it  was 
held  that  the  pulling  down  of  a  barn  attached  to  a  house 
and  rebuilding  a  better  a  mile  away  from  the  former  site, 
but  in  a  more  convenient  position  for  the  farming  business, 
was  not  w.  **  The  evidence  of  title  could  in  no  way  be 
ajBfected  by  taking  down  a  barn  adjoining  the  house,  that 
house  being  still  standing."  So  in  Jones  v.  ChappeU 
(1875),  20  Eq.  539,  Jessel,  M.R,  said  (the  plaintiff  in  the 
case  holding  a  lease  of  a  plot  of  land  adjoining  the  defen- 
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dants  leasehold,  from  the  same  landlord  but  by  a  later 
deed,  and  seeking  to  restrain  the  defendant  from  building) : 
"You  may  prove  an  injury  in  the  sense  of  destroying 
identity,  by  what  is  called  destroying  evidence  of  the 
owner's  title,  and  that  is  a  very  peculiar  head  of  the  law, 
which  has  not  been  extended  in  modern  times.  In  the 
lease  in  question,  not  only  is  there  no  covenant  restraining 
the  lessee  from  erecting  buildings,  but  there  is  a  covenant 
that  he  will  keep  all  future  buildings  and  erections  in 
repair,  showing  that  the  erection  of  buildings  was  con- 
templated. Therefore,  so  far  as  the  lease  goes,  it  is  almost 
an  implied  licence  to  erect  buildings.  But,  independently 
of  licence,  we  must  consider  that  if  there  had  been  w. 
at  law,  the  landlord  could,  before  the  abolition  of  the 
action  for  w.,  have  brought  an  action  or  obtained  an 
injunction,  and  that  he  would  be  entitled  to  the  latter 
now  if  the  injury  were  suflSciently  serious.  It  is  plain  to 
my  mind,  looking  at  the  nature  of  the  works  and  at  what 
the  defendant  is  doing,  that  the  lessors  could  neither  have 
done  the  one  formerly,  nor  could  they  do  the  other  now. 
In  fact,  I  am  satisfied  it  is  not  w." 

Present  Law. — The  leading  authority  on  this  point  is 
now  Doherty  v.  Allman  (1878),  3  App.  Cas.  709,  the  main 
facts  of  which  are  set  out  infra ^  p.  139,  where  an  appli- 
cation was  made  for  an  injunction,  which  was  granted  by 
the  Court  of  first  instance,  but  refused  in  the  Court 
of  Appeal.  Lord  O'Hagan  said  (p.  725) :  "  I  think  that 
thef  judgment  in  the  Court  below  in  the  first  instance 
went  very  much  upon  the  view  that  the  w.  here  had  the 
effect  of  destroying  the  evidence  of  title.  A  great  deal 
was  said  also  at  the  Bar  upon  that  subject,  and  a  great 
deal  certainly  was  said  by  the  learned  Judge  who  pro- 
nounced the   original  judgment  in   this   case.     Now   I 

K  2 
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cannot  myself  see  that  there  is  anything  at  all  in  that. 
1  do  not  think  that  in  the  particular  circumstances  of  this 
case  there  is  any  interference  with  the  evidence  of  title. 
You  may  do  what  you  please  with  this  particular  building 
(according  to  the  plans  and  views  of  the  parties  connected 
with  it),  and  yet  not  destroy  any  evidence  of  title  at  all. 
The  building  is  to  be  modified — is  to  be  improved — ^but  it 
is  to  remain  where  it  was,  it  is  to  be  of  tlie  same  pro- 
portions, it  is  to  have  the  same  position,  it  is  to  have 
the  same  surroundings ;  and  I  cannot  see  how  what  is 
proposed  to  be  done  would  injure  or  aflfect  the  appellant's 
evidence  of  title.  Independently  of  that,  I  think  we  must 
take  this  into  account,  that  owing  to  the  circumstances 
in  which  property  is  now  situated  in  this  country,  in 
Scotland,  and  in  Ireland,  evidence  of  title  of  this  kind 
is  not  at  all  of  the  same  importance  as  it  was  in  other 
times  and  other  circumstances.  When  you  have  an 
Ordnance  Survey,  when  you  have  a  Eegistry  of  Deeds, 
when  you  have  a  system  of  conveyancing,  the  value  of 
evidence  of  title,  of  a  place  of  this  sort  retaining  its 
particular  position,  is  very  sensibly  diminished.  At  all 
events,  I  see  no  reason  upon  that  ground  to  hold  that 
there  has  been  any  diminution  of  the  evidence  of  title  of 
which  the  lessor  of  these  premises  can  properly  complain." 
Then  Lord  Blackburn  continued :  *'  I  will  only  say  one 
word  about  the  alteration  of  evidence  of  title.  I  can  per- 
fectly understand  that  five  or  six  hundred  years  ago  that 
was  an  extremely  serious  matter,  that  where  the  evidence 
of  title  depended  entirely  upon  the  memory  of  witnesses, 
to  change  a  meadow  into  a  wood  or  a  wood  into  a  meadow 
would  have  been  a  serious  matter  as  far  as  regards  the 
evidence  of  title.  After  a  few  years  it  might  be  very 
difiicult  to  trace  which  had  been  which.     But  nowadays. 
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when  there  are  Ordnance  Surveys,  and  where,  as  in 
Ireland,  there  is  a  Court  especially  dealing  with  the  titles 
to  estates,  giving  titles,  and  where  the  property  is  marked 
out  on  a  map,  which  map  can  be  identified  with  the 
Ordnance  map — ^and  these  maps  it  may  well  be  supposed 
will  continue  to  exist  and  may  be  referred  to  to  the  end 
of  the  term — any  damage  in  regard  to  evidence  of  title 
is  quite  wild  and  chimerical,  or  is  at  least  merely  nominal. 
1  think,  if  it  is  put  in  that  way,  it  would  scarcely  be 
gravely  said  that  a  Court  of  Equity  should  grant  an 
injunction,  or  that  the  Court  should  act  upon  the  rules 
of  a  former  time  and  grant  an  injunction,  because  of  a 
theoretical  absurdity  such  as  a  supposed  injury  to  title." 

On  the  other  hand  may  be  quoted  MaunseU  v.  Hort 
(1877),  11  Jr.  Eq.  R.  478,  where  premises  demised  as  a 
stable  and  coach-house^  belonging  to  a  messuage  demised 
therewith,  but  separated  by  several  houses,  some  of  which 
bad  since  the  demise  become  shops,  were  altered  into  a 
butcher's  shop.  Sullivan,  M.R.,  said  (p.  491):  "I  think 
a  case  such  as  the  present,  where  the  coach-house  and 
stable  do  not  form  a  continuation  of  the  house,  but  are 
detached  from  it,  out  of  view,  and  at  some  distance,  has 
an  additional  element  of  much  force,  namely,  the  possible 
confusion  of  the  evidence  of  title,  which  is  a  very  im- 
portant matter  to  be  considered  where  the  conversion  is 
illegal  and  brought  within  the  definition  of  w."  Apparently 
the  question  of  injury  to  title  was  the  only  ground  for 
holding  that  w.  had  been  committed;  and  this  was 
unnecessary  to  the  decision,  as  the  stable  and  coach-house 
were  demised  eo  nomine,  and  the  lessee  had  covenanted 
to  repair  and  deliver  up  in  good  condition. 
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Principle. — It  follows  by  an  a  fortiori  argument  that  if 
a  tenant  be  not  punishable  for  trivial  w,,  neither  is  he  for 
meliorating,  and  this  is  established  by  abundance  of 
authority,  though  it  is  sometimes  extremely  difficult  to 
decide  whether  premises  have  been  bettered  or  depreciated. 

A  very  early  case  is  Maleverer  v.  Spinke  (1538),  Dyer 
35  h,  where  w.  was  assigned  in  cutting  four  ashes.  The 
defendant  pleaded  inter  alia  "  that  they  grew  upon  one 
acre  of  land  of  the  aforescdd  tenements,  which  acre  has 
been  used  from  time  immemorijil  to  be  arable,  and  for  the 
melioration  of  the  land  for  ploughing  and  sowing  and  for 
the  maintenance  of  husbandry  he  cut  down,  &c."  The 
judgment  went :  "  It  seems  that  it  is  bad,  for  the  termor 
cannot  do  a  tort  to  the  inheritance  for  his  own  convenience 
and  advantage ;  for  he  cannot  convert  land  into  wood,  or 
wood  into  arable  land,  or  convert  meadow  into  arable  land, 
and  if  he  do  it  is  w.  ;  but  perhaps  he  may  root  up  bushes, 
furze,  and  thorns  growing  upon  the  land,  for  melioration, 
for  that  is  good  husbandry,  and  the  common  law  gives 
such  things  to  the  termor  for  fuel."  See  Coppinger  v. 
Guhbins,  infra,  p.  136. 

Old  Law.  —  We  may  well  pass  by  Greene  v.  Cole 
(1670),  2  Wms.  S.  644,  with  very  brief  notice.  According 
to  the  fuller  report  in  1  Lev.  309,  one  Forth,  who  was 
lessee  of  Greene,  who  was  lessee  of  Cole,  had  pulled  down 
a  brew-house  and  built  a  number  of  small  tenements  in 
lieu  thereof,  thereby  improving  the  rent  from  £120  to 
£200  a  year.  Although  the  jury  found  in  favour  of 
Forth,  Hale,  C.J.,  resolved  it  to  be  w.  notwithstanding 
the  improvement.  In  like  manner,  in  London  {City  of)  v. 
Greyme  (1607),  Cro.  Jac.   181,  it  was  held  w.  to  convert 
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a  manual  mill  into  a  horse-mill,  "  although  it  ia  for  the 
lessor  8  advantage,  and  so  it  is  to  convert  a  corn  mill  to 
a  fullinsr  mill."  Doubtless  neither  of  these  cases  would 
be  followed  to-day.  And  B)*ydges  v.  Kilhiume  (1792),  5 
Vesey  689  n.,  may  be  referred  to,  where  a  logwood  mill 
was  altered  into  a  cotton  mill  of  great  value,  and  BuUer, 
J.,  refused  an  injunction  as  the  landlord  had  stood  by  with 
notice  that  the  expense  was  being  incurred ;  and  in 
Jachson  v.  Cator  (1800),  5  Vesey  688,  a  landlord  who 
had  reserved  trees,  &c.,  was  restrained  from  cutting  those 
ornamental  to  a  pleasure  ground,  which  his  tenant  had, 
with  his  acquiescence,  laid  out  on  part  of  his  holding. 

For  the  sake  of  convenient  reference  we  will  now  take 
all  the  cases  relating  to  the  improvement  of  ancient 
jneadow  together. 

Ploughing  Meadow. — "  In  such  places  where  by  the 
custom  of  the  country  the  ploughing  of  meadow  is  good 
husbandry  and  for  the  melioration  of  the  meadow,  so  to 
plough  it  is  not  w."    2  RoUe  Abr.  814. 

"  If  a  lessee  dig  trenches  to  let  the  water  escape,  by 
which  the  meadow  is  meliorated,  this  is  not  w.,"  ib.,  and 
Darcy  v.  Asktvith,  pp.  10,  138.  So  Altman's  Case  (1578), 
cited  in  22  Viner,  W.  p.  449  (H). 

In  Anon.  2  Leon.  174,  pi.  210  (1587),  "Note,  it  was 
said.  That  the  division  of  a  great  meadow  into  many 
parcels,  by  making  of  ditches,  is  not  w.,  for  the  meadow 
may  be  the  better  for  it,  and  it  is  for  the  profit  and  ease 
of  the  occupiers  of  it.  And  by  Wyndham  &  Rhodes,  J.J.: 
If  a  termor  converteth  a  meadow  into  a  hop  garden,  the 
same  is  not  w.,  for  it  is  employed  to  a  greater  profit,  and 
it  may  be  a  meadow  again.  Periam,  J. :  Although  it  be 
a  greater  profit,  yet  it  is  also  with  greater  labour  and 
charges.     And  the  conversion  of  a  meadow  into  an  orchard 
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is  w.,  although  it  may  be  to  the  greater  profit  of  the 
occupier."  But  in  Worsley  v.  Stuart  (1711),  4  Brown 
P.  C.  377,  22  Viner  441,  an  injunction  was  upheld  to 
prevent  the  burning,  breaking,  &c.,  of  down-land,  although 
the  defendant  claimed  that  he  was  improving  the  estate, 
the  respondent  on  the  contrary  alleging  injury  through 
want  of  foldage  for  sheep. 

But,  "  If  a  commoner  make  a  trench  in  the  soil, 
whereby  the  soil  is  made  better,  yet  he  shall  be  punish- 
able." Dyer  36  h.  The  reference  is  to  1  RoUe  Abr,  406, 
where  it  appears  that  the  commoner  made  the  trench  to 
carry  off  the  water. .  The  reason  given  is  that  the 
commoner  has  nothing  to  do  with  the  soil,  but  only  to 
take  the  grass  with  the  mouths  of  his  beasts. 

On  the  other  hand  is  an  ohiter  dictum  in  Joley  v. 
Stockley  (1825),  1  Hogan  247,  where  Sir  Wm.  McMahon, 
M.R.,  said  :  "  If  it  was  ancient  meadow  in  point  of  law, 
the  tenant  cannot  be  allowed  to  break  it  up,  though  it 
had  subsequently  become  mossy,  and  would  be  so  much 
improved  by  tillage,"     See  on  p.  21,  &c. 

Coppinger  v.  Guhhins  (1846),  9  Ir.  Eq.  R.  304  ; 
3  J.  &  L.  397,  is  an  important  case  in  illustration 
of  the  principle  laid  down  in  Maleverer  v.  Spinke,  that 
a  termor  cannot  commit  w.  for  his  own  advantage.  Here 
a  lessee  for  lives  renewable  for  ever  at  a  large  rent  cove- 
nanted in  his  lease  to  maintain  and  repair,  and  the  lease 
further  included  liberty  to  the  tenant  and  under-tenant 
to  cut  a  named  bog  as  was  previously  accustomed  "for 
his  and  their  consumption."  Defendant  cut  turf  for  sale 
on  another  bog  and  contended  that  Massy,  who  had  sold 
to  Coppioger  previous  to  the  lease,  had  been  accustomed 
to  do  so,  and  he  was  to  hold  and  enjoy  in  the  same 
manner  as   before   the   lease.     It   was   proved    that   the 
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annual  value  of  the  lands  had  been  increased  by  £200  or 
£300  by  cutting  the  turf  and  laying  down  in  grass.  Lord 
Chancellor  Sugden  said :  "  As  to  the  question  whether 
this  is  a  case  of  meliorating  w.  in  which  the  Court  should 
not  grant  an  injunction,  it  is  said,  that  the  property 
cannot  be  improved  until  the  turf  is  removed ;  that  there 
is  first  black  turf,  then  brown,  and  thirdly  marl ;  and  that 
the  two  first  must  be  removed  in  order  to  improve  the 
property  by  cultivation,  and  that  the  lessee  has  in  fact 
greatly  improved  the  property  by  removing  them  and 
cultivating  it,  and  that  it  is  now  producing  crops.  It 
is  perfectly  clear  that  the  Court  could  not  allow  the  com- 
mitting of  w.  merely  on  the  ground  that  the  party 
committing  it  has  done  other  acts  which  are  beneficial 
to  the  property.  ...  If  by  the  removal  of  the  turf  an 
improvement  necessarily  followed,  there  might  be  some 
ground  for  saying  that  the  Court  should  not  interfere ; 
but  it  depends  on  the  option  of  the  lessee  whether  or  not 
he  will  afterwards  improve  the  ground  from  which  the 
turf  has  been  cut  The  act,  therefore,  may  be  right,  in 
which  case  the  Court  would  not  interfere,  or  it  may  be  a 
wrong,  against  which  the  Court  would  interfere.  I  cannot, 
therefore,  allow  him  to  call  that  a  right  against  which 
the  Court  will  not  interfere,  or  to  commit  w.,  merely  on 
his  assertion  that  he  will  improve  the  land  after  the  w., 
or  that  the  ground  is  not  capable  of  improvement  until  he 
has  committed  the  w. — until  he  has  carried  ofi*  the  turf, 
to  the  value  perhaps  of  £300  or  £400  a  year.  I  think, 
therefore,  that  this  is  w.  in  the  first  in.itance,  and  an 
actual  damage  to  the  inheritance,  and  that  it  cannot  be 
treated  as  a  benefit,  on  the  supposition  that  the  land  may 
be  improved." 

In  Hai-ris  v.  Ekins  (1872),  26  L.  T.  827,  a  ''  tenant  for 
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life  leased  parts  of  the  land  at  very  low  rents  with  liberty 
for  the  tenants  to  get  and  carry  away  the  turf,  but  under 
the  obligation  to  level  the  land  and  prepare  it  for  agri- 
cultural purposes.  The  value  of  the  turf  taken  away  was 
estimated  at  over  £1,000,  but  it  appeared  from  the 
evidence  that,  as  agricultural  land,  the  land  with  the  turf 
upon  it  was  worth  £10  per  acre,  but  by  the  removal  of 
the  turf  bad  increased  in  value  to  £40  or  £50  per  acre." 
Bacon,  V.C,  held  in  favour  of  the  tenant  for  life.  No  cases 
appear  to  have  been  cited. 

Buildings.— In  Jones  v.  Chappell  (1875),  20  Ecj.  539, 
cited  supra,  p.  130,  the  tenant  relied  upon  the  law 
as  laid  down  in  Co.  Lit.  53  a:  **  If  the  tenant  build 
a  new  house  it  is  w. ; "  but  Jessel,  M.R.,  said:  "That 
is  not  the  law  at  the  present  time.  In  Williams' 
Notes  on  Saunders,  Vol.  11.  p.  652,  it  is  said :  '  It 
is  a  question  whether  it  is  w.  to  build  a  new  house.'  *' 
And  no  doubt  the  question  is  really  one  of  f^ict  to 
be  determined  in  each  case.  (See  the  Irish  cases  of 
buildingd  on  agricultural  holdings,  p  16.)  And  see 
Mollineux  v.  Powell,  u.s.,  p.  126.  And  in  Darcy  v.  Askmth 
(1616),  Hobart,  Case  296,  it  is  said  :  **  A  lessee  may  build 
a  new  house  where  none  was  before,  but  ^3hat  must  be 
every  way  at  his  own  charge ;  for  he  must  neither  take 
timber  or  other  things  wastable,  neither  to  build  or  repair 
it,  though  it  be  never  so  needful  ....  a  new  house 
betters  and  increaseth  the  inheritance."  Cf.  Wild  v. 
Stradliiig  (1674),  Finch  135. 

lu  2  RoUe  Abr.  815,  pi.  22  :  *'  If  a  lessee  of  land  makes  a 
new  house  on  the  land  where  none  was  before,  this  is  not 
w.,  for  it  is  for  the  benefit  of  the  lessor."  In  Coppinger  v. 
Guhhins  {supra),  the  Court  said  that  an  injunction  would 
not  be   granted   against   meliorating  w.,  e.g.,  buildinor  a 
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house.  But  see  Smyth  v.  Carter  (1853),  18  Beav.  78, 
where  an  interlocutory  injunction  was  granted  prohibiting 
a  tenant  (whether  from  year  to  year  or  in  perpetuity  w^as 
disputed)  from  puUing  down  in  order  to  rebuild  a  different 
and  more  expensive  building.  However,  in  Doheriy  v. 
AUman  (1878),  3  A.  C.  709,  it  "was  held  that  no  injunction 
should  be  granted  against  meliorating  w. 

Doherty  v.  AUman  (1878),  3  A.  C.  709,  is  now  the 
leading  authority  on  this  branch  of  the  subject,  and  there 
the  defendants  were  sub-lessees  for  750  years  at  a  rent  of 
£46  88.  Id.  of  premises  demised  by  predecessors  of  the 
plaintiff  by  two  leases,  one  for  999  years  from  1798,  and 
the  other  for  988  years  from  1824,  both  of  them  con- 
taining a  covenant  to  repair.  The  immediate  sub-lease 
under  which  the  defendant  held  demised  the  premises 
as  "  a  large  storehouse  and  kiln,  also  the  several  dwelling- 
houses  and  out-houses  and  yard  back  and  adjoining  the 
said  storehouse  and  kiln,  bounded,  &c."  Previous  to  the 
original  lease  being  granted,  some  large  buildings  had 
been  erected,  which  had  been  used  as  store  warehouses, 
and  afterwards  as  artillery  barracks  and  dwellings  for 
married  soldiers,  but  they  were  now  unoccupied  and  were 
said  to  be  falling  into  decay.  The  respondent  proposed 
to  change  many  of  these  stores  into  dwelling-houses,  and 
the  appellant  applied  for  an  injunction  "alleging  the 
proximity  of  the  projected  houses  to  his  private  residence. 
Much  evidence  was  given  by  the  respondent  to  show  that 
the  alterations  proposed  to  be  made  in  the  buildings  would 
considerably  increase  their  value." 

Lord  Cairns  (p.  717)  said:  "The  property  demised, 
so  far  as  it  consisted  of  buildings,  consisted  of  stores — and, 
as  we  understand,  stores  for  storing  corn.  It  is  stated  in 
evidence,  and  does  not  appear  to  be  a  matter  of  controversy 
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between  the  parties,  that  since  the  date  of  these  leases  a 
considerahle  change  has  occurred  with  reference  to  the 
demand  for  buildings  of  this  description  in  the  neighbour- 
hood of  Bandon  ;  and  it  is  stated,  and  does  not  appear  to 
be  seriously  controverted,  that  in  the  town  of  Bandon, 
which  seems  to  lie  at  a  lower  level  than  where  these  stores 
are  built,  there  is  now  a  considerable — perhaps  an  exu- 
berant— supply  of  store  buildings,  access  to  which,  or 
facility  of  carriage,  is  greater  than  to  this  higher  ground, 
and  that,  therefore,  there  is  serious  difficulty  in  obtaining 
a  tenant  for  this  property  used  as  stores.  Under  these 
circumstances,  the  respondent  has  had  specifications  pre- 
pared which  appear  to  be  prepared  in  a  careful,  proper, 
and  businesslike  way,  and  he  has  had  a  contract  made  in 
accordance  with  those  specifications,  by  which  the  external 
walls  of  this  building  are  to  be  retained,  and  those  ex- 
ternal walls,  where  one  part  of  the  building  is  of  a  lower 
height  than  the  rest,  are  to  be  raised,  so  that  the  building 
may  be  of  a  uniform  height ;  internal  changes  are  to  be 
made,  internal  walls  are  to  be  introduced,  the  flooring  is 
to  be  altered  in  its  level,  and  six  dwelling-houses  are  to  be 
made  out  of  this  which  now  is  one  long  store." 

And  again,  at  p.  723  :  "  In  the  present  case  it  appears 
to  me  to  be  extremely  doubtful  whether  any  j  ury  could  be 
found,  who,  after  this  work  shall  be  executed  in  the  way 
that  is  proposed,  would  say  that  any  damage  had  been 
done  by  the  work  to  the  inheritance.  And  I  doubt, 
farther,  whether  it  must  not  be  taken  as  clear  from  the 
evidence  here  that  any  jury,  or  any  tribunal,  judging  upon 
the  question  of  fact,  would  not  say  that,  if  there  be  techni- 
cally what  in  the  eye  of  the  common  law  is  called  w.,  still 
it  is  that  ameliorating  w.  which  has  been  spoken  of  in 
several  of  the  cases  cited  at  the  Bar.     That  which  is  done, 
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if  it  be  technically  w. — and  here  again  I  will  assume  in 
favour  of  the  appellant  that  it  is  technically  according  to 
the  common  law,  w. — yet  it  seems  to  me  to  be  that 
ameliorating  w.  which,  so  far  from  doing  injury  to  the  in- 
heritance, improves  the  inheritance.  Now,  there  again 
the  course  which  the  Court  of  Chancery  ought  undoubtedly 
to  adopt  would  be  to  leave  those  who  think  they  can 
obtain  damages  at  Common  Law  to  try  what  damages  they 
can  so  obtain.  Certainly,  I  think  here  again,  the  Court 
of  Chancery  would  be  doing  very  great  injury  to  the  one 
side  for  the  purpose  of  securing  to  the  other  that  slightest 
possible  sum  which  would  at  Common  Law  be  considered 
the  full  equivalent  to  which  he  was  entitled." 

This  was  followed  by  the  Divisional  Court  in  lie 
ATIntosh,  &c,  (1891),  61  L.  J.  Q.  B.  164. 

Charity  Land. — The  Court  will  not  interfere  except 
upon  the  clearest  evidence  to  prevent  a  charity  near 
London  from  letting  its  meadow  land  on  building  lease ; 
there  appearing  nothing  improvident,  but  rather  remune- 
rative, in  the  change.  A.  G.  v.  Foundling  Hospital 
(1793),  2  Ves.  jun.  42.     Doe  v.  Bond  (1826),  5  B.  &  C. 

855,  8  D.  &  R.  738  {infra)^  may  also  be  referred  to. 

Settled  Land  Act,  1882.  Improvement  of  Land  Act,  1864. 
— Now  a  tenant  for  life  under  a  settlement  has  power  to 
grant  a  building  lease  for  any  term  not  exceeding  99 
years.  See  Settled  Land  Act,  1882,  ss.  6-10.  And  another 
argument  in  favour  of  building  may  be  gathered  from  the 
Improvement  of  Land  Act,  1864.     See  Appendix. 

Pleading. — Simmans  v.  Norton  (1831),  7  Bing.  640, 
decided  that  the  defence  of  amelioration  was  to  be  speci- 
fically pleaded,  Tindal,  C.J.,  saying:  **One  of  the  reasons 
given  is,  that  it  alters  the  evidence  of  title;  a  reason 
which  I  am  not  disposed  to  treat  lightly.  ...  In  ancient 
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meadow,  years,  perhaps  ages,  must  elapse  before  the  sod 
can  be  restored  to  the  state  in  which  it  was  before 
ploughing.  The  law,  therefore,  considers  the  conversion 
of  pasture  into  arable  as  pi^rnd  facie  injurious  to  the 
landlord  on  these  two  grounds  at  least.  I  do  not  say  that 
that  which  is  pHmd  fa-de  w.  may  not  be  altered  in  its 
character,  if  under  peculiar  circumstances  it  should  appear 
to  have  been  done  for  the  melioration  of  the  land,  but  if 
that  be  so,  it  must  be  expressly  stated  on  the  record." 

Damages,  Mitigation  of. — In  Redfeim  v.  Smith  (1823), 
1  Bing.  382,  the  life  tenant  cut  trees  valued  at  £37  out 
of  a  total  on  the  property  of  £50,  but  had  cut  none  within 
the  last  five  or  six  years.  The  plaintiflF's  witnesses  ad- 
mitted that  many  had  been  cut  for  the  benefit  of  the 
estata  The  Judge  directed  the  jury  that  if  they  esteemed 
the  felling  of  the  trees  to  have  been  injurious  to  the  estate 
they  should  find  for  the  plaintifi^;  if  they  thought  the 
felling  not  injurious,  but  hand  fde  with  a  view  to  benefit 
the  estate,  they  should  find  for  the  defendant.  They 
found  for  the  defendant.  A  new  trial  was  granted  with- 
out giving  any  opinion,  the  Court  saying :  ''  We  doubt 
whether  the  whole  of  this  case  has  been  sufficiently 
understood." 

In  Doe  V.  Bond  (1826),  5  B.  &  C.  855,  the  defendant 
was  tenant  under  a  lease  of  a  building  one  storey  high, 
occupied  as  two  tenements,  and  of  a  back  linhay  or 
bullock  house  and  a  garden.  The  superior  tenant,  under 
whom  the  defendant  held,  razed  the  building  of  two 
tenements,  and  converted  it  into  five  separate  dwellings. 
He  then  pulled  down  the  linhay  and  was  proceeding  to 
erect  three  cottages.  By  a  clause  in  the  leasf  the  landlord 
had  power  of  re-entry  on  w.  done  to  the  value  of  ten 
shillings.     No  question   was  left  to  the  jury  as   to  the 
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amount  of  w.  committed ,  so  although  buildings  of  a 
diflerent  nature  were  substituted,  and  the  j  ury  had  found 
for  the  plaintiff,  Bay  ley,  J.,  said :  "  It  was  possible  that 
the  value  of  the  reversion  might  be  increased  by  the 
alteration;  it  was,  therefore,  a  question  for  the  jury, 
whether  w.  to  the  value  of  ten  shillings  had  been  com- 
mitted. And  with  the  concurrence  of  the  other  Judges  a 
new  trial  was  ordered." 

And  see  Harrow  School  v.  Aldertoit,  and  Meux  v. 
Cobley,  supi^a,  pp.  126,  33. 

Account  Beflued. — In  Birch-Wol/e  v.  Birch  (1870), 
9  Eq.  683,  James,  \\C.,  refused  to  direct  an  account  to  be 
taken  against  the  estate  of  a  tenant  for  life  who  had  com- 
mitted trifling  w.,  but  had  expended  considerable  sums  in 
repairs,  improvements,  and  additions. 

Felling  Timber.  United  States. — In  this  country  many 
considerations  arise,  which  ex  necessitate  rei  cannot  exist 
in  an  old  and  settled  kingdom ;  and  so  we  might  well 
expect  that  the  doctrine  of  w.  in  cutting  down  timber 
would  not  universally  apply  in  America.  Thus,  as  early 
as  1803,  it  was  said  in  Ward  v.  Sheppard  (1803),  2  Am. 
Dec.  625 :  "  If  lands  are  leased  to  a  lessee  in  an  un- 
cultivated state,  he  must  of  necessity  have  the  power  to 
clear,  otherwise  the  lease  would  be  of  no  profit  or 
advantage  to  him."  Again,  in  Jackson  v.  Brovmson 
(1810),  5  Am.  Dec.  258,  where  there  was  a  covenant 
against  w.  :  "  The  covenant  must  be  construed  with 
reference  to  the  state  of  the  property  at  the  time  of  the 
demise.  The  lessee  undoubtedly  had  a  right  to  fell  part 
of  the  timber,  so  as  to  fit  the  land  for  cultivation,  but  it 
does  not  follow  that  he  may  with  impunity  destroy  all 
the  timber,  and  thereby  essentially  and  permanently 
diminish  the  value  of  the  inheritance.     Good  sense  and 
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sound  policy,  as  well  as  the  rules  of  good  husbandry, 
require  that  the  lessee  should  preserve  so  much  of  the 
timber  as  is  indispensably  necessary  to  keep  the  fences 
and  other  erections  upon  the  farm  in  proper  repair.  .  .  . 
The  doctrine  of  w.,  as  understood  in  England,  is  in- 
applicable to  a  new,  unsettled  country."  Cf.  Fhullay  v. 
Smith  (1818),  8  Am.  Dec.  733;  Johnson  v.  J.  (1835),  29 
Am.  Dec.  at  p.  88. 


WITHOUT  IMPEACHMENT  OF  WASTE. 

Without  Impeadimeyit  of  W,  Executory  Trusts. 

Tenant  in  tail.  Tenant  subject  to  executory  devise 
Tenant  after  possibility  of  issue  over, 

extinct. 

Meaning  of  Phrase. — "Without  impeachment  of  w. 
(that  is),  without  any  challenge  or  impeachment  of  w.,  and 
by  force  hereof  the  lessee  may  cut  down  the  trees  and 
convert  them  to  his  own  use.  Otherwise  it  is  if  the 
words  were  '  sans  impeachment  per  ascun  action  de  wast/ 
for  then  the  discharge  extends  but  to  the  action,  and  not 
to  the  trees  themselves,  and  in  that  case  the  lessor  shall 
have  them."     Co.  Lit.  220  a. 

In  Lewis  Botvles'  Case  (1616),  11  Coke  83  6,  Latch. 
270,  it  is  said  in  the  7th  Resolution : 

"The  clause  of  'without  impeachment  of  w.'  gives 
a  power  to  the  lessee,  which  will  produce  an  interest  in 
him  if  he  executes  his  power  during  the  privity  of  his 
estate,  and  therefore  to  examine  it  in  reason  (1)  .  .  .  'sine 
impetitione '  is  without  any  manner  of  demand  or  impeach- 
ment. .  .  .  But  if  the  words  had  been  *  absque  impetitione 
vaati  per  aliquod  breve  de  vasto '  (a),  then  the  action  only 

(a)  Gf.  Anon.   (1560),  Moore  18,      not  to  make  the  tenant  unimpeach- 
pl.  64,  where  a  covenant  not  to  bring      able.    Wood's  Inst.  74. 
an  action  within  two  years  was  said 


146 


THE   LAW   OF   WASTE. 


would  be  discharged,  and  not  the  property  in  the  trees, 
but  that  the  lessor  after  the  fall  of  them  might  seize 
them  (6).  ...  (2)  (Quoting  Lit.  fol.  82,  s.  352)  .  .  .  which 
case  directly  proves  that  tenant  for  life  without  impeach- 
ment of  w.  has  as  great  power  to  do  w.  and  to  convert  it 
at  his  own  pleasure  as  tenant  in  tail  had,  &c.  (c).  .  .  Lastly, 
it  was  resolved,  that  the  said  woman,  by  force  of  the 
said  clause  of  '  without  impeachment  of  w.',  had  such 
power  and  privilege ;  that  though  in  the  case  at  Bar  no 
w.  be  done,  because  the  house  was  blown  down  per 
vim  vend  without  her  fault,  yet  she  should  have  the 
timber  which  was  parcel  of  the  house,  and  also  the  timber 
trees  which  are  blown  down  with  the  wind;  and  when 
they  are  severed  from  the  inheritance,  either  by  the  act  of 
the  party  or  of  the  law,  and  become  chattels,  the  whole 
property  of  them  is  in  the  tenant  for  life,  by  force  of  the 
said  clause  of  *  without  impeachment  of  w.' " 

As  to  severance  by  a  stranger,  see  infra,  p.  151. 

Estate  in  Possession  Only.  —  The  clause  only  applies 
to  an  estate  in  possession  (d),  and  a  Court  of  Equity  will 
restrain  the  cutting  of  timber  by  a  dispunishable  tenant 
during  the  continuance  of  a  previous  estate.  Lady  Evelyn's 
Case,  cited  in  Ahrahall  v.  Buhb,  2  Freem.  55  ;  2  Show.  69, 
and  in  2  Swans.  172 ;  Fleming  v.  F,,  cited  in  Garth  v. 
Cotton,  q.v. ;  3  Atk,  751.     And  see  infra,  p.  159. 

But  in  Saville  v.  S.   (1720),   2  Atk.   458,  Tracy,  J., 


(6)  That  this  is  the  opinion  which 
finally  prevailed  see  a  learned  note 
to  Davis  V.  Marlhorottghy  2  Swans,  at 
p.  145. 

(c,  See  Minshal  v.  M.  (1662),  1 
Bep.  in  Ch.  242  ;  and  2  RoUe  Abr. 
835  ;  8  Bacon  412. 

(d)  Qa.  what  is  the  efifect  where  a 
life  tenant  is  restrained  by  the  order 


of  the  Court  from  cutting,  and  then 
dies  P  Partridge  v.  Pawlett  (1744), 
Bidgway  254;  for  until  actually 
seyered,  trees,  &c,,  pass  with  the 
estate,  though  they  may  be  under  a 
contract  for  sale.  lAford^a  Case 
(1615),  11  Coke  46  h  ;  Bohei-U  v.  B. 
(1657),  Hardre  96.     See  p.  159. 
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was  of  opinion  that  an  over- riding  term  for  raising 
portions  did  not  prevent  an  unimpeachable  tenant  cutting 
and  selling  timber.     See  '*  Mortgage." 

During  the  continuance  of  his  estate,  as  an  estate 
in  possession,  a  tenant,  unimpeachable,  may  enjoy  the 
property  to  the  same  extent  as  a  tenant  in  fee  simple, 
although  he  may  not  commit  any  act  which  amounts  to 
"equitable  w.,"  q.v.  infra,  p.  166.  He  may,  therefore, 
cut  timber  {Smythe  v.  S.  infra,  p.  182),  open  and  work 
mines,  plough  ancient  meadow  {Tracy  v.  T.  (1681),  1 
Vern.  23;  Piers  v.  P.  (1750),  1  Ves.  sen.  521 ;  and  see 
Davies  v.  D.  (1840),  2  Ir.  Eq.  R.  414),  and  infra,  p.  203. 

He  may  repair  with  timber  growing  upon  the  ground. 
Co.  Lit.  54  h. 

Snb-Tenants. — Not  only  is  the  actual  tenant  for  life 
dispunishable,  but  his  own  lessees  are  also,  as  between 
them  and  the  remaindermen.  Bray  v.  Tracy  (1625),  W. 
Jones  61.  So  in  Davies  v.  D.,  u.s.,  Penuefather,  B., 
treated  the  dispunishable  tenant  as  the  substantial  defen- 
dant in  an  action  against  his  lessee,  holding  by  a  lease 
made  under  a  power  by  which  the  lessee  was  not  to  be 
made  unimpeachable,  and  refused  an  injunction.  And 
see  Doe  v.  Ferrand  (1851),  20  L.  J.  C.  P.  202,  where  a 
lease  made  under  a  similar  power,  recited  in  the  deed,  was 
construed  as  authorising  w.  only  so  far  as  the  life  tenant 
could  authorise  it.  An  ordinary  power  of  leasing  does  not 
authorise  a  lease  under  which  the  lessee  would  be  dis- 
punishable. Muskeyiry  v.  Chinnery  (1855),  LI.  &  G. 
temp.  Talbot  182.  A  lease  by  a  life  tenant,  unim- 
peachable, may  except  the  trees,  but  in  an  assignment 
such  an  exception  would  be  bad,  as  the  life  tenant  would 
retain  no  estate  on  which  the  words  "without  impeach- 
ment of  w."    could    operate  {Secheverel  v.  Dale  (1627), 

L  2 
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Poph.  193);  but  qu.  he  would  still  have  a  life  estate  in 
the  trees  and  might  be  dispunishable  as  to  them  and 
fell  them,  according  to  the  opinion  of  Dyer,  C.J.,  in 
Dauntsey  v.  Southwell  (1560),  Dyer  184  a,  who,  however, 
wa3  in  the  minority  against  two  other  Judges. 

Privity.— In  Lewis  Bowles'  Case  (1616),  11  Coke  79  6, 
p.  83  6,  it  is  said :  *^  The  privilege  is  annexed  to  the 
privity  of  estate.  If  one  who  has  a  particular  estate 
without  impeachment  of  w.,  changes  his  estate,  he  loses 
his  advantage.  If  a  man  makes  a  lease  for  years  without 
impeachment  of  w.,  and  afterwards  he  confirms  the  land 
to  him  for  his  life,  now  he  shall  be  charged  for  w.  ...  If 
a  lease  is  made  to  one  for  the  term  of  another's  life, 
without  impeachment  of  w.,  the  remainder  to  him  for  his 
own  life,  now  he  is  punishable  for  w.,  for  the  first  estate  is 
gone  and  drowned ;  so  of  a  confirmation." 

A  lease  by  an  unimpeachable  life  tenant  and  the 
reversioner,  makes  the  lessee  unimpeachable  by  the 
reversioner  during  the  life,  but  not  afterwards.  Nvdigate's 
Case  (1564),  Moore  72,  pi.  196. 

If  a  man  seised  in  fee  makes  lease  and  then  conveys 
the  reversion  to  the  use  of  himself  for  life,  without 
impeachment  of  w.,  remainder  in  fee  or  tail,  the  latter 
upon  the  death  of  the  life  tenant  can  complain  of  w.  done 
by  the  lessee  during  the  life ;  otherwise  if  the  tenant  for 
life  being  dispunishable  made  the  lease,  for  he  alone  could 
complain  of  the  w.  done  in  his  life.  Bray  v.  Tracy  (1625), 
W.  Jones  51,  sed  qucere  as  to  the  first  proposition. 

Power  or  Trust  for  Sale. — In  Plymouth  v.  Archer 
(1782),  1  Bro.  C.  C.  159,Thurlow,  L.C.,  there  was  a  devise 
of  lands  upon  trust  for  sale  and  purchase  of  others,  which, 
when  purchased,  were  to  be  upon  trust  for  defendant  for 
life,  without  impeachment  of  w.,  the  rents  and  profits  of 
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the  original  land  to  be  to  the  use  of  defendant  for  life  until 
sale.  Defendant  was  held  not  entitled  to  cut  timber  on  the 
original  lands,  as  otherwise  he  would  have  double  w.,  and 
that  rents  and  profits  mean  annual  rents  and  profits.  If 
there  is  only  a  power  and  no  trust  for  sale,  the  life  tenant, 
unimpeachable,  is  entitled  to  cut  timber  for  his  own 
benefit.  Wolf  v,  HUl  (1806),  2  Swans.  149  n.  Where  a 
life  tenant,  unimpeachable,  has  a  power  of  sale  over  the 
estate  and  exercises  it,  he  is  not  entitled  to  the  sum  paid 
as  the  value  of  the  standing  timber.  Doran  v.  Wiltshire 
(1792),  3  Swans.  699,  and  so  Wolf  v.  Hill,  supra,  and 
Doe  V.  Phillips  (1841),  1  Q.  B.  84,  where  a  sale  was 
effected  under  the  Acts  for  redeeming  the  Land  Tax. 

To  the  same  effect  is  Cockerell  v.  Cholmeley  (1832),  1 
CL  &  Fin.  60,  where  the  House  of  Lords  set  aside  a  sale  by 
trustees  with  power  of  sale,  after  the  lapse  of  forty  years, 
part  of  the  bargain  being  that  the  price  of  standing  timber 
should  be  paid  to  the  unimpeachable  life  tenant,  the  pay- 
ment being  made  under  a  mistake  of  law. 

22  ft  23  Viet.  c.  35  (1859). — It  was  to  meet  such  cases 
as  these  that  it  was  provided  by  22  &  23  Vict.  c.  35,  s.  13, 
that  •*  where  under  a  power  of  sale  a  hondfde  sale  shall  be 
made  of  an  estate  with  the  timber  thereon,  or  any  other 
articles  attached  thereto,  and  the  tenant  for  life  or  any 
other  party  to  the  transaction  shall  by  mistake  be  allowed 
to  receive  for  his  own  benefit  a  portion  of  the  purchase 
money  as  the  value  of  the  timber  or  other  articles,  it  shall 
be  lawful  for  the  Court  of  Chancery,  upon  any  bill  or  claim 
or  application  in  a  sumniivry  way,  as  the  case  may  require 
or  permit,  to  declare  that  upon  payment  by  the  purchaser 
or  the  claimant  under  him,  of  the  full  value  of  the  timber 
and  articles  at  the  time  of  sale,  with  such  interest  thereon 
as  the  Court  shall  direct,  and  the  settlement  of  the  said 
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principal  moneys  and  interest  under  the  direction  of  the 
Court  upon  such  parties  as  in  the  opinion  of  the  Court  shall 
be  entitled  thereto,  the  said  sale  ought  to  be  established  ; 
and  upon  such  payment  and  settlement  being  made  ac- 
cordingly, the  Court  may  declare  that  the  said  sale  is  valid, 
and  thereupon  the  legal  estate  shall  vest  and  go  in  like 
manner  as  if  the  power  had  been  duly  executed,  and  the 
costs  of  the  said  application  as  between  solicitor  and  client 
shall  be  paid  by  the  purchaser  or  the  claimant  under  him." 

This  section  does  not  authorise  sales  previously  de- 
fective, but  supplies  a  means  of  ratifying  them  by  a 
process  somewhat  expensive  to  the  purchaser. 

And  the  position  of  a  tenant  for  life  selling  under 
the  Settled  Land  Act,  1882,  is  the  same.  In  re  Lleivellin 
(1887),  37  Ch.  D.  317  ;  except  that  where  the  timber  is 
sold  apart  from  the  land,  he  is  entitled  to  one- quarter 
of  the  produce  for  himself,  the  other  three-quarters 
going  to  the  capital  account  (see  App.).  In  this  case  the 
tenant  also  claimed  under  a  power  of  cutting  and  appro- 
priating decaying  trees,  but  to  this  also  he  was  not 
entitled,  as  the  trees  had  not  been  severed  and  were  sold 
as  part  of  the  inheritance. 

Timber  Estate. — Surges  v.  Lamb  (1809),  16  Vesey  174, 
is  an  important  case,  as  it  shows  that  trustees  who  have 
power  to  purchase  real  estate  should  not  invest  in  a 
timber  estate ;  and  if  they  do,  and  the  purchase  is  not 
impeached,  the  successive  life  tenants,  though  unimpeach- 
able, are  not  entitled  to  cut  all  the  timber. 

But  in  Jones'  S.  E.  (1855),  1  Jur.  N.  S.  817,  Stuart, 
V.C.,  sanctioned  the  investment  of  £6,100,  part  of 
£140,000  Consols,  in  the  purchase  of  an  estate  on  which 
was  £1,800  worth  of  timber,  although  the  petitioner  was 
tenant  for  life  without  impeachment. 
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Severance  by  a  Stranger. — ''  It  is  now  settled  at  law, 
that  if  a  stranger  cut  down  timber,  or  commit  any  other 
w.,  it  belongs  to  the  tenant  for  life  who  is  dispunishable  of 
w.,  and  not  to  the  remainderman  in  tail  or  in  fee."  Anon. 
(1729),  Moseley  237,  per  Carter,  M.R,  but  only  if  his 
estate  is  in  possession,  Pigot  v.  Bullock  (1792),  1  Ves. 
jun.  479,  484.  And  see  p.  146.  So  in  Fyne  v.  Dor 
(1785),  1  T.  R  55,  1  New  R  25,  12  East  219,  it  was  held 
that  a  tenant  in  tail  cannot  maintain  an  action  of  trover 
for  timber  cut  in  the  lifetime  of  the  life  tenant,  unim- 
peachable, and  whether  cut  with  or  without  his  consent, 
for  trover  is  founded  on  property,  and  this  in  severed 
trees  is  in  the  life  tenant.  See  Secheverel  v.  Dale  (1627), 
Popb.  193,  Levns  Bowles'  Case  (1616),  11  Co.  79  6. 

llineralB. — In  the  case  of  In  re  Barrington  (1886),  33 
Ch.  D.  523,  Kay,  J.,  held  that  where  minerals  are  wrong- 
fully gotten  by  a  stranger,  they  or  their  value  belong  to 
the  existing  dispunishable  life  tenant  in  possession,  in  the 
same  way  as  does  timber  cut  by  a  stranger,  and  where  a 
lessee  of  the  minerals  gave  notice  to  a  railway  company  of 
his  intention  to  work  the  coal  underlying  their  permanent 
way,  and  the  company  purchased  under  the  Lands  Clauses 
Act,  1845,  a  decision  was  necessary  as  to  who  was  entitled 
under  the  74th  section  to  the  compensation  money,  repre- 
senting the  lessor's  interest.  "  I  quite  agree  that  under 
that  section  it  is  the  duty  of  the  Court  to  consider  all  the 
circumstances,  and  if  the  coal  for  which  compensation  was 
thus  received  was  of  such  an  extent  that  by  no  possibility 
it  could  be  gotten  during  the  lifetime  of  the  existing 
tenant  for  life,  it  seems  to  me  that  it  might  be  a  circum- 
stance which  the  Court  might  have  to  regard  in  deter- 
mining the  relative  rights  of  the  tenant  for  life  and  the 
remainderman  ;  but  nothing  of  that  kind  occurs  here,  and 
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I  am  of  opinion  that  in  this  case  the  tenant  for  life  is 
entitled  to  ...  .  that  part  of  the  compensation  which  is 
allotted  to  the  lessor. '^ 

And  see  Index  as  to  trespass  by  a  stranger  generally. 
Oonitraction. — In  Leake  v.  Eyre  (1609),  Cro.  Jac.  216, 
it  was  decided    that   "sine    impedimento  vasti"   is    an 
equivalent  of  '*  sine  impetitione  vasti." 

The  use  of  the  words  "  without  impeachment  of  w." 
*'  is  a  mark  of  the  intent  to  give  such  an  estate  as  would  be 
punishable  for  w.,  if  not  excepted  "  (per  Hardwicke,  L.C.,  in 
Bagshaw  v.  Spencer  (1748),  2  Atk.  at  p.  578,  1  Ves.  sen. 
142,  and  see   Trodd  v.  DotV7is  (1742),  2  Atk.  304)  ;  but 
where  the  intent  to  give  an  estate  of  inheritance  is  clear, 
these  additional  words  will  be  iirnored  in  accordance  with 
the  maxim,  "expressio  eorum  quae  tacite  insunt  nil  operatur." 
An  equitable  life  tenant,  unimpeachable,  has  a  right 
to   the  proceeds  of  timber,  cut  under  the  order  of  the 
Court,  as  against  the  trustees  of  the  estate  who  hold  upon 
trust  "out  of  the  rents  and  profits"  to  pay  off  incum- 
brances.     "Rents  and    profits"   was  construed    in    the 
ordinary  sense   of  annual   rents   and   profits.      Lovat  v. 
Leeds,  No.  2  (1862),  2  Drew.  &  Sm.  75.     In  the  converse 
case  of  Plymouth  v.  Archer  (1782),  1  Bro.  C.  C.  159,  a 
tenant,  impeachable,  was  held  not  entitled  to  cut  timber 
on  the  same  ground.     And  in  Partridge  v.  Pawlet  (1736), 
1  Atk.  467,  Lord  Hardwicke,  L.C.,  held  that  "a  devise  of 
rents  and  profits  of  an  estate  to  a  husband  for  life,  without 
impeachment  of  w.,  shall  not   be   considered  as   annual 
profits  only,  but  will  empower  him  to  cut  timber." 

Where  estates  are  devised  to  a  life  tenant,  unimpeach- 
able, subject  to  a  trust  for  sale  for  the  payment  of  debts, 
the  trustees  should  not  sell  timber  for  the  payment  of 
debts,  and  if  they  do,  the  life  tenant  will  be  entitled  to  a 
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charge  to  that  amount  on  the  estates,  Davies  v.  Wescomh 
(1828),  2  Sim.  425.  And  see  Downshire  v.  Sandys,  p.  156. 
In  Kekewich  v.  Marker  (1851),  3  Mac.  &  G.  311,  real 
estates  were  settled  so  that  the  plaintiffs  as  trustees  had  a 
term  of  one  thousand  years  for  raising  three  several  sums 
of  £10,000,  without  impeachment  of  w.,  save  only  in 
cutting  ornamental  timber.  The  trustees  were  to  raise 
the  money  by  selling  timber,  or  demising,  mortgaging,  or 
selling  the  premises  or  any  part  thereof  (except  the 
mansion  house),  and  subject  thereto  the  estates  were 
settled  by  legal  limitations  (in  effect)  upon  the  defendant 
H.  W.  Marker  for  life,  unimpeachable.  He  was  also,  as 
executor  and  legatee  of  the  settlor,  entitled  to  one  of  the 
sums  of  £10,000.  Truro,  L.C.,  after  stating  that  the 
trusts  were  in  an  unusual  form,  said  :  '^  I  think  .  .  .  that 
the  intention  of  the  grantor  is  perfectly  clear  and  distinct ; 
that  in  her  judgment  there  was  timber  fit  to  be  cut,  and 
that  she  intended  that  the  trustees  should  exercise  their 
discretion  in  raising  by  means  of  the  timber  so  much  as 
it  might  be  able  to  furnish  towards  the  sums  of  money 
which  are  the  objects  of  the  settlement.  .  .  .  Both  pro- 
visions may  stand  together,  for  if  the  trustees  do  not 
think  fit  to  exercise  their  discretion  to  cut,  the  tenant  for 
life  may ;  or  if  they  do  cut  all  the  timber,  there  will  still 
be  left  a  great  deal  for  the  exemption  from  w.  to  operate 
upon ;  the  tenant  for  life  may  work  mines,  take  stones, 
and  make  considerable  profits,  which  are  a  part  of  the 
inheritance,  and  which  he  would  not  be  able  to  do  without 
the  exemption.  .  .  .  Now  the  duty  of  the  trustees,  is  to 
throw  the  burden  of  the  principal  upon  the  inheritance, 
and  the  tenant  for  life  is  to  keep  down  the  interest ;  but 
if  the  tenant  for  life  may  cut  down  the  timber  which  is 
a  portion  of  the  inheritance  to  the  extent  contended  for  in 
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this  case,  he  gets  relieved  altogether  from  contributing  to 
the  charges  in  respect  of  that  timber ;  and  it  appears  to 
me  hardly  reasonable  to  suppose  that  it  was  intended  that 
the  tenant  for  life  should  have  such  a  power.  .  .  .  No 
case  was  cited  at  the  Bar,  and  I  have  been  able  to  find 
none  at  all  leading  to  the  conclusion  that  this  Court  has 
ever  controlled  the  execution  of  an  express  and  clear  trust." 
Again,  in  Briggs  v.  Oxford  (1852),  1  D.  M.  G.  363, 
wooded  estates  were  vested  in  trustees,  subject  to  a  trust 
to  raise  a  certain  sum  by  mortgage,  and  then  upon  trust 
(in  eflFect)  for  the  Earl  of  Oxford  for  life,  remainder  to  his 
eldest  son,  the  defendant,  for  life,  without  impeachment 
of  w.,  remainder  to  the  latter  s  sons  successively  in  tail 
male.  A  proviso  gave  power  to  the  trustees,  so  long  as 
there  should  be  any  incumbrance  subsisting  on  the  estates, 
with  the  consent  of  the  second  tenant  for  life,  if  the  first 
were  dead  (which  he  was),  to  fell  timber,  &c.,  for  the 
liquidation  of  the  incumbrances.  Knight  Bruce  and  Lord 
Cranworth,  L.J.J.,  held  that  the  power  of  the  trustees 
was  paramount  to  that  of  the  life  tenant  unimpeachable. 
"  The  question  being,  in  substance,  whether,  according  to 
the  true  intention  of  the  settlement,  the  timber  growing 
on  the  estate  is  during  his  lordship's  life  to  be  applicable 
to  his  own  purposes,  or  to  relieve  the  inheritance  from 
certain  charges,  we  think  that  the  latter  is  plainly  the 
true  construction.  It  is  not  necessary  to  rely  upon  the 
obvious  argument  that  the  contention  of  Lord  Oxford  goes 
to  strike  the  parenthesis  (if  it  is  a  parenthesis)  out  of  the 
settlement,  or  to  give  it  no  operation.  Independently  of 
that  observation,  not  necessarily  conclusive,  the  intent  is 
plain  that  the  trustees  were  to  have  the  power  of  cutting 
timber  for  the  purpose  of  relieving  the  inheritance,  not 
to  be-  exercised  without  his  consent."     It  was  also  held 
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that  the  power  was  not  bad  as  tending  to  a  perpetuity,  on 
the  ground  that  it  could  be  destroyed  by  the  barring  of 
the  entail ;  distinguishing  Ferrand  v.  Wilso7i  (1845),  4 
Hare  344,  and  Ware  v.  Polhill  (1805),  11  Vesey  257. 

A  power  to  trustees  to  make  leases  to  impeachable 
tenants  is  not  inconsistent  with  an  unimpeachable  estate  in 
the  life  tenant.    Licshingtonv.  Boldero  (1815),  Cooper  216, 

Without  Impeachment,  "except.'' — A  little  confusion 
exists  in  construing  cases  in  which  an  exception  is  made 
to  a  general  licence  to  commit  w.,  by  the  decision  of 
Garth  v.  Cotton  (1753),  1  W.  &  T.  L.  C.  &c.,  where  Lord 
Hardwicke  held  that  a  tenant  for  years  without  impeach- 
ment of  w.,  **  excepting  voluntary  w.,"  "had  no  present 
right  to  or  interest  in  the  timber,  other  than  the  mast  and 
shade  and  necessary  botes."  This  decision  was  criticised 
by  Romilly,  M.R.,  who  said,  in  Vincent  v.  Spicer  (infra), 
that  no  question  was  raised  against  the  tenant  for  years, 
but  against  the  remainderman,  who  collusively  profited  by 
the  fall  of  timber,  and  that  it  does  not  clearly  appear  what 
the  nature  and  extent  of  the  fallen  timber  was.  But  con- 
sidering the  division  by  Lord  Coke  of  all  w.  into  voluntary 
and  permissive,  unless  voluntary  w.  is  considered  in  all 
cases  of  construction  as  the  equivalent  of  equitable  w., 
it  is  difiicult  to  see  why  the  tenant  should  not  remain 
liable  for  all  active  w.  under  these  words,  including 
the  cutting  of  such  timber  as  an  unimpeachable  tenant 
could  cut  and  an  impeachable  tenant  could  not.  See 
Kekewich  v.  Marker  (1851),  3  Mac.  &  G.  311,  supra.  In 
Wickham  v.  W.  (1815),  19  Vesey  419,  Cooper  288,  Eldou, 
L.C.,  left  the  rights  of  a  life  tenant  **  without  impeach- 
ment of  w.  other  than  wilful  w.,"  to  be  determined  in  an 
action  at  law ;  but  it  appears  that  the  interest  on  timber 
cut  in  such  a  case  under  the  order  of  the  Court,  belongs  to 
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the  tenant  in  possession.  To  cut  decaying  timber,  not 
ornamental,  would  not  be  "  wilful  w." 

Then  comes  the  decision  in  Vincent  v.  Spicer  (1856), 
22  Beav.  380,  where  the  settlor  conveyed  his  own  estates 
to  trustees  for  the  use  of  himself  for  life  "  without  im- 
peachment of  OP  for  any  manner  of  w.,  save  and  except 
spoil  or  destruction,  or  voluntary  or  permissive  w.,  or 
suffering  houses  or  buildings  to  go  to  decay,  and  in  not 
repairing  the  same/'  Romilly,  M.  R.,  held  that  the  deed  was 
to  be  construed  as  if  a  stranger  had  been  grantor,  and 
therefore  most  favourably  to  the  life  tenant  (though  it  is 
difficult  to  see  how  this  rule  could  affect  the  decision,  as 
there  was  no  question  between  grantor  and  grantee,  but 
between  tenant  for  life  and  remainderman,  both  parties 
being  grantees).  He  also  held,  in  order  to  give  general 
effect  to  all  the  words  quoted  above,  that  the  life  tenant 
might  cut  timber,  other  than  ornamental,  as  if  he  were 
an  owner  in  fee  simple,  having  a  due  regard  to  his  own 
interest  and  the  permanent  advantage  of  his  estate. 

In  Higginhoiham  v.  Hawkins  (1872),  7  Ch.  676,  a  life 
tenant  was  held  to  have  committed  a  breach  of  the  excep- 
tion by  which  she  was  prevented  from  cutting  down  any 
timber  other  than  such  timber  as  might  be  required  for 
the  repairing  of  the  buildings. 

In  Dovrnshire  v.  Sandys  (1801),  6  Vesey  107  at  p.  115, 
Eldon,  L.C.,  held  that  the  powers  of  the  life  tenant,  un- 
impeachable, could  not  be  enlarged  by  implication  from 
larger  powers  given  to  trustees  after  her  death,  and  as  to 
the  execution  of  such  powers  by  trustees  of  a  term  to  raise 
certain  sums  of  money,  he  said  :  **  It  is  not  to  be  denied, 
that  the  terms  '  without  impeachment  of  w.'  as  a^pplied  to 
trustees  of  a  term  for  special  purposes,  have  a  very  dif- 
ferent sense  from  that  of  the  same  words  annexed  to  a 
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tenancy  for  life ;  and  in  the  ordinary  case  I  do  not  appre- 
hend the  Court  would  have  permitted  the  trustees  to  execute 
their  trust  by  cutting  timber  merely  because  they  were 
trustees  without  impeachment  of  w.,  though  they  might  at 
law.  This  Court  would  say,  that  having  a  discretion  they 
must  act  in  their  trust  as  the  Court  itself  would  act. 
There  is  no  pretence,  therefore,  to  say  that  limitation  would 
in  the  ordinary  case  enable  them  to  cut  timber,  much  less 
that  species  of  timber  which  a  tenant  for  life  unquestionably 
might  have  cut."  Nor  should  trustees  with  larger  powers 
cut  ornamental  timber,  when  there  is  other  to  be  cut. 

In  Newdigate  v.  N.  (1826),  1  Sim.  131 ;  (1834),  2  CI. 
&  Fin.  601,  a  tenant  for  life  unimpeachable  "except  the 
timber  growing  in  the  park  avenues,  demesne  lands,  and 
woods  adjoining"  the  capital  messuage,  was  restrained 
from  cutting  woods,  &c.,  ornamental  and  for  shelter  to 
the  house,  there  being  no  timber  accurately  answering  the 
description  in  the  will.  And  in  Marker  v.  M.  (1851),  9 
Hare  1,  a  special  inquiry  was  directed  by  Turner,  V.C.,  as 
to  the  operation  of  a  declaration  in  a  settlement,  that 
enough  of  the  most  ornamental  timber  should  always 
remain  to  preserve  the  beauty  of  the  place  unimpaired. 

Lowndes  v.  Norton  (1864),  33  L.  J.  Ch.  583,  was  a  case 
in  which  a  codicil  giving  land  to  trustees  for  a  daughter, 
without  impeachment  of  w.,  was  held  entirely  revoked  by 
a  subsequent  deed  giving  the  same  lands  to  a  trustee  for 
the  daughter,  but  without  making  her  dispunishable. 

Assignment — In  Gordon  v.  Woodford  (1859),  27 
Beav.  603,  a  life  tenant,  dispunishable,  had  sold  to 
the  trustees  of  the  settlement  under  which  he  held,  "all 
and  singular  the  timber  and  timberlike  trees  then  growing 
and  being  and  which  should  thereafter  grow  and  be,  &c.'' 
Under  this  assignment  it  was  held  that  the  trustees  were 
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entitled  to  the  thinnings  of  such  trees,  and  an  injunction 
was  granted,  limited  to  cutting  "timber  and  timberlike 
trees,"  as  to  which  terra  Romilly,  M.R.,  said  :  **  It  includes 
all  wood  which  is  considered  timber  everywhere,  as  oak,  ash, 
and  elm.  It  also  includes  all  that  species  of  wood  which  is 
timber  by  the  custom  of  the  county  in  which  the  estate  is 
situated."  And  cf.  Smythe  v.  S,  (1818),  2  Swans.  251,  from 
which  it  appears  that  timberlike  trees  are  trees  which  are 
in  the  way  to  become  timber.     As  to  thinnings,  see  p.  84. 

Mowing  Park. — In  1847,  Knight  Bruce,  V.C.,  enforced 
against  a  dispunishable  life  tenant  a  provision  in  the  will 
of  1787,  under  which  he  held,  that  no  person  should  mow 
any  part  of  the  park,  p.  259.  Blagrave  v.  B,  (1847),  1 
De  G.  &  S.  252. 

Perpetual  Tenants.— By  23  &  24  Vict.  c.  154,  s.  25 
(Ireland,  1860),  certain  tenants  with  perpetual  interests  were 
made  unimpeachable,  except  for  fraudulent  or  malicious  w. 
(See  p.  274.) 

TENANT  IN   TAIL. 

It  is  necessary  to  say  but  little  about  this  tenant,  for 
he  has  ever  been  recognised  as  being  unimpeachable  both 
at  law  and  in  Equity,  liable  neither  for  voluntary,  per- 
missive nor  equitable  w.  And  see  Wyld  v.  Lewis  (1738), 
1  Atk.  432,  where  a  bill  was  dismissed ;  8  Bacon  392. 

A  bond,  not  to  commit  w.,  given  to  the  settlor  by  the 
tenant  in  tail  is  void.  Jervis  v.  Bruton  (1691),  2  Vern. 
251 ;  1  Eq.  Ca.  37.  Nor  is  a  power  to  cut,  given  to 
trustees,  good  as  against  such  a  tenant.  Ferrand  v. 
Wilson  (1843),  4  Hare,  p.  374  ;  Briggs  v.  Oxford  (1852), 
1  D.  M.  G.  363.   Cf.  Warev.  PoUiill {ISO 5),  11  Vesey  257. 

In  Colson's  Trusts  (1853),  Kay  133,  a  fund  was 
directed  to  be  invested  for  a  term  and  the  income  applied 
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in  repairs,  in  order  to  prevent  tiraber  being  cut  during  the 
continuance  of  the  investment,  at  the  end  of  which  term 
the  capital  was  to  be  paid  to  the  descendant  of  the  tirst 
life  tenant  in  actual  possession.  By  disentailing  deeds  the 
restriction  on  cutting  timber  was  abrogated,  and  Page 
Wood,  V.C,  held  that  the  repairing  fund  was  immediately 
payable  to  the  tenant  in  possession. 

A  contract  for  sale  of  timber  by  a  tenant  in  tail,  not 
followed  by  severance  during  his  life,  is  invalid  against 
the  remainderman,  and  the  purchaser  cannot  fell  and 
remove  the  unsevered  trees.  LifordJs  Case  (1615),  11 
Coke  46  6;  Roberts  v.  R.  (1657),  Hardre  96.  See  the 
Settled  Land  Acts.    Cf.  Re  Llewellin  (1887),  37  Ch.  D.  317. 

In  Mallet  v.  M,  (1611),  2  Brownl.  133,  a  grant  to  two 
men  and  the  heirs  of  their  two  bodies,  on  the  death  of  one 
of  them  without  heirs,  left  the  other  tenant  for  life  of  that 
half,  and  in  respect  of  that  liable  for  w.  at  the  suit  of  the 
reversioner. 

"  If  the  tenant  in  tail  grant  all  his  estate  the  grantee 
is  dispunishable  of  w."  Anon.  (1585),  3  Leonard  121  ; 
8  Bacon  392. 

**  A  quasi  tenant  in  tail  pur  autre  vie  in  possession 
has  complete  power  over  the  estate  to  bar  the  entail  and 
the  remainders  over,  by  an  act  inter  vivos,  dealing  with 
the  estate  precisely  as  if  these  had  never  been  any  settle- 
ment."    Tudor,  L.  C.  54. 

As  to  infant  tenants  in  tail,  see  "  Infants." 

TENANT   IN   TAIL   AFTER   POSSIBILITY   OF   ISSUE   EXTINCT. 

This  tenant  was  one  of  those  against  whom  the  old 
action  of  w.  did  not  lie,  and  this  apparently  because  of 
the  greatness  of  the  estate  which  was  once  in  him,  and 
perhaps  also  because  there  was  no  such  estate  known  to 
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our  law  at  the  time  of  the  passing  of  the  Statute  of  Marl- 
bridge,  Broke  43,  60 ;  2  Rolle  Abr.  826,  828.  But  this 
state  of  the  law  was  to  some  extent  remedied  by  the  Court 
of  Chancery,  which  under  Nottingham,  L.C.,  began  to 
grant  injunctions  to  prevent  equitable  w.,  and  to  treat 
tenants  in  tail  after  possibility  as  tenants  for  life  without 
impeachment  of  w.  Not  only  in  their  liabilities,  but  in 
their  rights  are  these  tenants  alike,  for  '^  as  tenant  with- 
out impeachment  of  w.  can  fell  and  sell  at  his  pleasure,  so 
can  tenant  after  possibility,  and  it  is  all  one,"  Bowles  v. 
Berrie  (1616),  1  Rolle  R  at  p.  182;  S.C.  Lewis  Bowles 
Case,  11  Co.  79  6,  where  it  was  decided  that  each  of  these 
classes  of  tenants  has  a  right  of  property  in  the  materials 
of  a  house  thrown  down  by  a  tempest,  and  a  right  to 
fell  trees,  which  upon  severance,  whether  by  tempest  or 
their  own  act,  become  their  property  {e).  "  It  was 
observed,  that  tenants  in  special  tail  at  Common  Law  had 
a  limited  fee  simple,  and  when  this  estate  was  changed  by 
the  statute  '  De  donis  conditionalibus,'  yet  there  was  not 
any  change  of  their  interest  in  doing  of  w. ;  so  when  by 
the  death  of  one  donee  without  issue  the  estate  is  changed, 
yet  the  power  to  commit  w.,  and  to  convert  it  to  his  own 
use,  is  not  altered  nor  changed  for  the  inheritance  which 
was  once  in  him."  Flatt  v.  Powles  (1813),  2  M.  &  S.  65,  is 
a  case  of  cutting  timber  by  a  tenant  in  tail  after  possi- 
bility and  by  her  second  husband.  It  was  held  justifiable. 
The  suggestion  to  the  contrary  in  Het'lakenden's  Case, 
4  Co.  63  a,  is  not  law. 

Several  Chattels. — The  law  that  a  tenant  after  possi- 
bility has  the  property  in  timber  severed,  was  finally 
settled  by  Williams  v.  W.  (1808),  15  Vesey  419;  and  on 
an  issue  at  law  (1810),  12  East  209,  where  the  Judges 

(e)  See  A,Q,v.  Marlborough  (1818),  3  Madd.  at  p.  538. 
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also  certified  that  an  estate  limited  to  the  defendant  as 
tenant  for  life,  remainder  to  trustees  to  preserve,  &e., 
remainder  to  defendant  as  tenant  in  tail  after  possibility, 
was  in  the  defendant  in  the  latter  character  only  in  spite 
of  the  remainder  to  trustees. 

Assignee. — A  doubt  was  expressed  in  OwerHs  or  EwerCs 
Case,  cited  1  Roll.  R.  179,  whether  the  assignee  of  the 
estate  of  a  tenant  after  possibility  is  unimpeachable,  but 
this  was  not  decided.  See  Co.  Lit.  28  a,  and  supra, 
p.  159.  In  2  Inst.  302  Lord  Coke  says  that  the 
assignee  shall  be  punished.     See  infra,  p.  221. 
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The  Court  in  construing  the  directions  of  a  settlor  in 
regard  to  executory  trusts  endeavours  to  ascertain  his 
intentions  as  expressed  in  the  will  or  settlement,  using 
the  expressions  as  instructions  from  which  to  draw 
the  complete  document.  It  is  entirely  a  question  of 
intention  whether  life  estates  should  be  made  dispunishable 
of  w. 

The  earliest  case  on  the  subject  is  Leonard  v.  Sussex 
(1705),  2  Vern.  526,  Eq.  Ca.  Abr.  12,  184,  where  there 
was  a  devise  to  trustees  upon  trust  to  settle  a  moiety  of 
the  property  upon  each  of  two  sons  and  the  heirs  of  their 
respective  bodies,  taking  care  that  it  should  not  be  in 
their  power  to  dock  the  respective  entails.  Here  it  was 
held  that  they  should  have  estates  for  life  without  im- 
peachment of  w.  on  the  ground  of  intention,  for  had  the 
estates  been  legal,  they  would  have  had  estates  tail. 

Then  in  Woolmore  v.  Burrows  (1827),  1  Sim.  512, 
there  was  a  bequest  to  trustees  upon  trust  to  lay  out  in 
land    "to  be   added  and  closely  entailed   to   the  family 
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estate  now  in  the  possession  of  T.B.,"  who  had  a  tenancy 
for  life  without  impeachment.  The  new  estates  were 
directed  to  be  settled  so  as  to  give  T.  B.  an  equitable 
estate  for  life  unimpeachable,  per  Hart,  V.C. 

In  Bankes  v.  Le  Despencer  (1843),  11  Sim.  508, 
where  there  was  a  grant  to  trustees  upon  trust  to  strictly 
settle  the  estates  so  that  they  should  go  along  with  a 
barony  in  fee,  estates  were  given  without  impeachment, 
per  Shadwell,  V.C.  This  case  was  followed  in  West  v. 
Holmesdale  (1870),  4  H.  L.  543,  although  the  word 
''entail"  was  used  in  the  directions,  Lord  Cairns  saying 
this  was  a  matter,  under  the  very  wide  words  of  the 
codicil,  within  the  discretion  of  the  trustees  or  of  the  Court, 
and  that  the  fact  that  in  the  revoked  will  the  estates  were 
given  to  life  tenants  unimpeachable,  ought  not  to  be 
disregarded. 

In  White  v.  Briggs  (1848),  2  Phil.  583,  a  testator 
gave  an  estate  for  life  to  his  widow,  and  then  the  absolute 
interest  to  a  nephew,  following  this  with  a  direction  that 
the  property  should  be  settled  for  the  benefit  of  those  who 
should  be  thereafter  interested.  The  Master  approved  of 
a  draft  deed  giving  successive  life  interests,  without 
impeachment,  to  the  widow  and  nephew,  and  this  part 
of  the  draft  was  not  objected  to. 

All  the  decisions  prior  in  date  were  considered  by 
Page  Wood,  V.C,  in  Davenport  v.  D.  (1863),  1  H.  &  M. 
775,  where  he  said  :  **  All  these  authorities  have  this 
common  quality,  viz.,  that  words  importing  a  larger  estate 
are  cut  down  to  an  estate  for  life  without  impeachment  of 
w. ;  but  no  case  has  been  cited  where  an  estate  for  life 
has  had  any  addition  made  to  it  by  the  manner  in  which 
the  Court  has  executed  an  executory  trust."  He  therefore 
declined   to  allow  an  unimpeachable  estate  to  be  giveu. 
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The  testator  had  given  all  his  residuary  real  and  personal 
estate  to  the  defendant  upon  trust  to  settle  the  Foxley 
estate,  a  large  portion  of  which  consisted  of  timber,  to  the 
use  of  the  defendant  for  life  with  remainders  in  tail,  with 
all  usual  and  proper  provisions  and  all  such  other  powers 
and  provisions  as  counsel  should  advise.  It  was  directed 
in  the  order  that  "proper  powers  should  be  inserted 
enabling  the  trustees  to  cut  timber  in  due  course  of 
management  for  the  benefit  of  all  persons  interested  in 
the  estate."  This  was  followed  by  Mnlins,  V.C.,  in 
Stanley  Y.  Coulthurst  (1870),  10  Eq.  259,  where  was  a 
bequest  of  personal  estate  to  trustees  for  the  purchase  of 
land  to  be  settled  ''  in  strict  settlement "  upon  the  trusts 
set  out  of  the  personal  estate.  The  devise  of  another 
estate  was  referred  to  as  showing  what  the  testator  meant. 

Clive  v.  C.  (1872),  7  Ch.  433,  is  the  only  other  case. 
Here  there  was  an  executory  trust  for  a  settlement  to  be 
made  on  the  marriage  of  a  daughter  under  twenty-one,  so 
as  to  give  her  a  life  estate  without  power  of  anticipation, 
and  a  subsequent  life  estate  to  her  husband  "either  with 
or  without  impeachment  of  w."  The  L.J.J,  held  that  the 
restraint  upon  anticipation  is  inconsistent  with  a  power 
to  commit  w.,  but  that  "there  was  no  inconsistency  in 
giving  such  a  power  to  the  husband.  The  trustees  might 
fairly  have  a  discretion  in  the  matter,  in  order  that  they 
might  make  the  best  terms  they  could  with  the  husband, 
and  this  discretion  they  have  exercised." 

For  an  order  rectifying  a  settlement  as  not  made  in 
conformity  with  marriage  articles,  in  respect  of  upholding 
and  maintaining  the  estate  by  a  deceased  tenant  for  life, 
see  Langley  v.  Furlong  (1758),  Dick.  315. 

As  to  a  precatory  trust,  see  Wright  v.  Athyiis  (1823), 
Turn.  &  R.  at  p.  157. 

M  2 
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It  is  now  settled  by  Turner  v.  Wright  (1860),  2  De 
G.  R  &  J.  234,  a  decision  of  Campbell,  L.C.,  affirming  the 
judgment  of  Page  Wood,  V.C.,  in  Johnson  740,  that  a 
tenant  in  fee  simple,  subject  to  an  executory  devise  over, 
is  in  the  same  position  as  a  tenant  after  possibility,  i.6., 
that  he  is  dispunishable  of  legal,  but  impeachable  of 
equitable  w. ;  dissenting  from  the  opinion  of  Eldon,  L.C.,  in 
Stansfidd  v.  Hahergham  (1804),  10  Vesey  273,  and  ex- 
plaining Robinson  v.  Litton  (1744),  3  Atk.  209,  as  being 
there  wrongly  reported,  but  correctly  stated  in  6  Cruise 
428,  which  agrees  with  8  Viner  475  &  2  Eq.  Ca.  Abr.  528, 
from  all  of  which  it  appears  that  the  defendant  was  only 
entitled  to  the  rents  and  profits  of  the  estates  until 
attaining  twenty-one,  and  that  from  thenceforward  he  was 
to  hold  as  trustee  for  sale  for  the  purpose  of  increasing  his 
sisters'  fortunes.     The  will  was  obscurely  drawn. 

Ohattels  severed  under  Order  of  Oourt. — In  Dyer  v.  D. 
(1865),  34  Beav.  504,  Romilly,  M.R,  held  that  timber 
cut  under  the  order  of  the  Court  during  the  minority 
of  the  tenant  is  personalty,  and  on  his  death,  when  the 
gift  over  of  the  estates  took  effect,  descended  to  his 
legal  personal  representative.  It  was  clear  on  the  au- 
thority of  Turner  v.  Wright,  that  the  infant  was  entitled 
to  the  proceeds,  and  the  only  question  was  as  to  their  real 
or  personal  nature.  The  interest  of  the  infant  would 
have  justified  a  much  more  extensive  inquiry  and  cutting 
than  was  actually  ordered,  the  inquiry  being  limited  to 
decaying,  deteriorating,  and  prejudicial  trees,  proper  to  be 
cut  in  the  interest  of  all  parties. 

In  Claxton  v.  C,  (1690),  2  Vern.  152,  a  devisee  in 
fee,  subject  to  an  existing  life  interest  and  to  a  gift  over 
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on  failure  to  pay  certain  legacies,  was  allowed  by  the 
Lords  Commissioners  to  cut  timber  for  the  payment  of  the 
legacies,  making  compensation  to  the  life  tenant  for 
"  damage  done  to  the  ground,  w.,  &c."  See  "  Cutting 
under  the  Order  of  the  Court,"  p.  201. 

In  Blake  v.  Peters  (1863),  1  De  G.  J.  &  S.  345, 
Enight  Bruce  &  Turner,  L.J.J. ,  upheld  a  restriction 
against  cutting  timber  imposed  by  the  wills  under  which 
the  defeasible  tenant  held,  and  declared  his  estate  liable 
to  refund  the  proceeds  with  interest  from  his  death.  A 
clause  of  forfeiture  had  not  been  enforced.  Though  not 
liable  to  repair,  such  a  tenant  is  responsible  for  the  value 
of  the  materials  of  ruined  buildings.  He  is  also  liable  for 
the  fines  on  renewals  of  leaseholds  and  copyholds. 
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We  "have  seen  that  it  was  finally  decided  by  Lewis 
Bowles'  Case  (1616),  11  Coke  79  6,  that  a  tenant  with- 
out impeachment  of  w.  was  not  only  free  from  the  penalties 
imposed  by  the  Statutes  of  Marlbridge  and  Gloucester,  but 
had  such  an  interest  in  the  estate  as  to  be  able  to  w.  and 
apply  the  w.  or  its  proceeds  to  his  own  use,  to  the  same 
extent  as  a  tenant  in  tail.  {Supi^a,  p.  145.)  To  pre- 
vent an  unconscientious  use  of  this  power,  the  Court  of 
Chancery  began  (a)  to  intervene  under  Nottingham,  L.C., 
and  to  grant  injunctions  to  restrain  any  tenant,  in  the 
position  of  a  life  tenant  without  impeachment,  from  com- 
mitting what  is  now  known  as  equitable  or  voluntary 
w.  (6).  Thus  in  (c)  Abt-aham  v.  Bubb  (1680),  2  Freeman 
53,  2  Show.  69,  2  Eq.  Ca.  Abr.  757,  a  widow,  who  was 
tenant  in  tail  after  possibility  of  issue  extinct,  and  there- 
fore for  the  present  purpose  in  the  position  of  a  life  tenant 
unimpeachable  (see  p.  159),  married  the  defendant  Bubb, 
''  and  she  and  her  second  husband  havino^  felled  some  trees 
in  a  grove  that  grew  near,  and  was  an  ornament  to  the 
mansion  house,  and  having  an  intent  to  fell  the  rest,"  the 

(a)  See,  however,  an  earlier  ca^e,  abolished  by  Jad.  Act,  1873,  s.  25, 

somewhat  in  point,  8vr  Qeorge  Strip-  sub-s.  3.   As  to  the  effect  of  this,  see 

ping's,  p.  11.  p.  198. 

(Jb)  The  legal  power  to  commit         (c)  Sometimes  printed  AhrahaL'L 
equitable  w.  by  a  tenant  for  life  was 
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defendant  was  sued  by  the  reversioner  for  an  injunction. 
The  L.C.  said  :  "  If  there  be  tenant  for  life  without  im- 
peachment of  w.,  if  he  goeth  to  pull  down  houses,  &c.,  to 
do  w.  maliciously,  this  Court  will  restrain,  although  he 
hath  express  power  by  the  act  of  the  party  to  commit  w. ; 
for  this  Court  will  moderate  the  exercise  of  that  power, 
and  will  restrain  extravagant  humorous  w.,  because  it  is 
pro  bono  publico  to  restrain  it.  ..."  Again  in  Willia/ms 
V.  Day  (1680),  2  Ch.  Ca.  32,  he  "declared  that  he  would 
stop  pulling  down  houses  or  defacing  a  seat  by  tenant 
after  possibility  of  issue  extinct,  or  by  tenant  for  life,  who 
was  dispunishable  of  w.  by  express  grant  or  by  trust." 
Cooke  V.  Whaley  (1701),  1  Eq.  Ca.  Abr.  400;  Anon. 
(1704),  2  Freeman  278,  2  Eq.  Ca.  Abr.  757. 

In  London  {Bp.  of)  v.  Web  (1718),  1  P.  Wms.  527, 
a  tenant  was  restrained  from  digging  brick-earth,  but 
not  from  carrying  away  what  he  had  already  dug.     Qu. 

Honie. — Vane  v.  Barnard  (1716),  2  Vern.  738, 
Prec.  Ch.  454,  is  the  leading  case  always  referred  to  on 
the  subject  of  destruction  in  houses.  There  the  defendant, 
being  the  first  tenant  for  life,  unimpeachable,  under  a 
settlement  made  by  him  on  the  marriage  of  the  plaintiff 
his  eldest  son,  **  having  taken  some  displeasure  against  his 
son,  got  200  workmen  together,  and  of  a  sudden,  in 
a  few  days,  stript  (Raby  Castle)  of  the  lead,  iron, 
glass  doors,  and  boards,  &c.,  to  the  value  of  £3,000. 
The  Court  ,  •  .  upon  the  hearing  of  the  cause,  decreed 
not  only  the  (interim)  injunction  to  continue,  but  that 
the  castle  should  be  repaired,  and  put  into  the  same 
condition  it  was  in." 

But  this  will  not  be  extended  to  small  matters,  e.gr., 
removing  a  deal  floor.  Piers  v.  P.  (1750),  1  Ves.  sen. 
521. 
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In  Bolt  V.  Somermlle  (1737),  2  Eq.  Ca.  Abr.  759, 
Hardwicke,  L.C.,  decreed  reinstatemeDt  by  the  defendant 
who,  being  the  husband  of  a  life  tenant,  unimpeachable, 
had  pulled  down  houses  and  outbuildings  and  sold  the 
materials,  and  had  taken  up  lead  pipes  carrying  water  to 
the  mansion  house.  As  no  reinstatement  could  be  decreed 
as  to  ornamental  timber  felled  there  was  no  satisfaction 
given  as  to  this  in  either  case ;  but  it  will  be  seen  later 
that  the  Court  of  Chancery  assumed  jurisdiction  to  give 
an  account  where  a  wrongful  act  had  issued  in  profit 
to  the  wrong-doer,  and  by  Lord  Cairns'  Act,  21  &  22  Vict, 
c.  27,  8.  2,  jurisdiction  to  decree  damages  was  extended  to 
all  cases  in  which  the  Court  has  jurisdiction  to  grant  an 
injunction  or  speciBc  performance.  Although  this  section 
was  repealed  by  46  &  4t7  Vict.  c.  49,  s.  3,  the  jurisdiction 
was  preserved  by  s.  5,  Sayers  v.  Collyet^  (1884),  28  Ch. 
D.  103 ;  and  under  the  Judicature  Act,  1873,  the  Court 
has  independent  powers,  ib.  p.  108,  Elmore  v.  Pii^rie 
(1887),  57  L.  T.  333. 

Where  defendant  had  pulled  down  intending  to 
lebuild,  as  permitted  by  the  settlement,  see  Mickleihwait 
V.  Jf.,  infra,  p.  184 ;  (1857),  1  De  G.  &  J.  504. 

Rebuilding.— In  Mc/rris  v.  M.  (1858),  3  De  G.  &  J. 
323,  a  mansion  house  had  been  pulled  down  by  the  tenant 
for  life  thirty  years  before  action  brought,  but  there  was 
no  evidence  that  he  had  sold  any  of  the  materials,  and 
there  was  evidence  that  he  had  used  all  of  any  value 
in  rebuilding  on  another  eligible  part  of  the  estate.  The 
only  advantage  he  had  derived  from  the  pulling  down  was 
in  enjoying  the  old  materials  in  their  new  position,  and 
the  Court  of  Appeal,  Knight  Bruce  and  Turner,  L.J.J., 
held  that  this  was  not  enough  to  ground  an  account, 
though  it  would  have  been  otherwise  if  the  materials  had 


EQUITABLE   WASTE.  169 

been  sold.  Stuart,  V.C.,  had  dismissed  the  action  on  the 
Statute  of  Limitations ;  see  4  Jur.  N.  S.  964 ;  6  W.  R. 
427,  but  this  ground  was  not  argued  in  the  Court  above. 

Liberty  to  a  tenant  to  build  and  a  proviso  that  he 
should  repair  and  maintain  present  and  future  erections 
does  Dot  preclude  him  from  pulling  down  and  rebuilding, 
in  the  absence  of  a  negative  covenant.  In  re  Mcintosh 
&  The  PorUypridd,  dc.,  Co.  (1891),  61  L.  J.  Q.  B.  164, 
Div.  Ct.,  following  Doherty  v.  Allman  (1878),  3  A.  C. 
709.     And  see  ''  Meliorating  W.,"  p.  139. 

In  Leeds  v.  Amherst  (1846),  2  Ph.  117,  Cottenham, 
L.C.,  dismissed  an  appeal  by  the  representatives  of  the 
life  tenant,  who  had  pulled  down  a  mansion  house,  which 
appeal  was  founded  on  lapse  of  time  and  acquiescence. 
The  decree  was  limited  to  the  amount  of  the  benefit 
received,  with  interest  at  £4  per  cent,  from  his  death. 
And  in  Bridge  v.  Brorni  (1843),  2  Y.  &  C.  C.  C.  181, 
Knight  Bruce,  V.C.,  disallowed  the  claim  of  trustees  for 
the  unnecessary  expense  of  pulling  down  a  farmhouse 
and  rebuilding  it. 

In  Huntley  v.  Russell  {IM^\  13  Q.  B.  572,  Parke,  B., 
directed  the  jury  that  if  they  were  satisfied  that  a  certain 
cottage,  lean-to,  and  barn  were  not  affixed  to  the  freehold, 
the  tenant  (vicar)  was  not  liable  for  pulling  them  down. 
Jury  found  they  were  not  affixed  to  the  freehold,  though 
one  was  built  on  stone  posts  which  had  sunk  into  the 
ground.  This  direction  was  upheld  in  the  Court  of  Error. 
As  to  pulling  down  farmhouses,  &c.,  see  p.  181. 

A  house  on  fire  may  be  pulled  down  if  necessary  to 
prevent  the  fire  spreading.  Mcdeverer  v,  Spinke  (1538), 
Dyer  37  a. 

Trees.  General  Oronnds  of  Interference. — The  grounds 
upon  which  the  Court  interferes  are  well  stated  by  Turner, 
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when  V.O.,  in  Marker  v.  M.  (1851),  9  Hare  at  p.  17,  as 
follows :  "  The  Court  considers  the  excessive  use  of  the 
legal  power  incident  to  an  estate  unimpeachable  of  w.  to 
be  inequitable  and  unjust,  and  therefore  controls  it ;  "  and 
again  in  Micklethwait  v.  M,  (1857),  1  De  G.  &  J.  at  p. 
524,  when  L.J.  :  "  At  law  a  tenant  for  life  without 
impeachment  of  w.  has  the  absolute  power  and  dominion 
over  the  timber  upon  the  estate,  but  this  Court  controls 
him  in  the  exercise  of  that  power,  and  it  does  so,  as  I 
apprehend,  upon  this  ground,  that  it  will  not  permit 
an  unconscientious  use  to  be  made  of  a  legal  power.  It 
regards  such  an  unconscientious  use  of  the  legal  power  as 
an  abuse,  and  not  as  a  use  of  it.  When,  therefore,  the 
Court  is  called  upon  to  interfere  in  cases  of  this  descrip- 
tion, it  is  bound,  I  think,  in  the  first  place,  to  consider 
whether  there  are  any  special  circumstances  to  afiect  the 
conscience  of  the  tenant  for  life,  for  in  the  absence  of 
special  circumstances  it  cannot  be  unconscientious  in  him 
to  avail  himself  of  the  power  which  the  testator  has  vested 
in  him.  We  have  then  to  consider  what  are  the  special 
circumstances  which  the  Court  will  regard  as  aflfecting  the 
conscience  of  the  tenant  for  life,  and  I  apprehend  that 
what  is  principally  to  be  regarded  is  the  intention  of  the 
settlor  or  devisor.  If  by  his  disposition  or  by  his  acts 
he  has  indicated  an  intention  that  there  should  be  a  con- 
tinuous enjoyment  in  succession  of  that  which  he  has 
himself  enjoyed,  in  the  state  in  which  he  has  himself 
enjoyed  it,  it  must  surely  be  against  conscience  that  a 
tenant  for  life,  claiming  under  his  disposition,  should,  by 
the  exercise  of  a  legal  power,  defeat  that  intention.  We 
have  here,  I  think,  the  clue  by  which  the  difficulty  of  this 
case  can  be  solved.  If  a  devisor  or  settlor  occupies  a 
mansion   house,  with   trees  planted  or  left  standing  for 
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ornament  around  or  about  it,  or  keeps  such  a  mansion 
house  in  a  state  for  occupation,  and  devises  or  settles  it 
so  as  to  go  in  a  course  of  succession,  he  may  reasonably  be 
presumed  to  anticipate  that  those  who  are  to  succeed  him 
will  occupy  the  mansion  house ;  and  it  cannot  be  pre- 
sumed .that  he  meant  it  to  be  denuded  of  that  ornament 
which  he  has  himself  enjoyed." 

House  and  Timber. — So  in  Leeds  v.  Amherst  (1846),  2 
Phil.  117,  Cottenham,  L.C.,  said:  '*An  old  family  house 
was  demolished,  and  a  quantity  of  timber  in  the  park, 
admitted,  to  a  certain  extent  at  least,  to  have  been 
ornamental  timber,  was  cut  down.  Whether  that  was  a 
judicious  arrangement  for  the  family,  it  is  quite  immaterial 
to  inquire,  for  a  tenant  for  life  has  no  right,  whatever  may 
be  his  opinion  upon  that  point,  to  alter  the  nature  of  the 
property  belonging  to  another  person  ;  and  therefore  even 
admitting  all  that  is  alleged  by  the  defendants  as  to  that, 
the  owner  of  the  estate  is  entitled  to  be  reimbursed  the 
proceeds  of  that  equitable  w." 

No  House,  Timber  not  Protected. — It  will  be  observed 
that  in  every  case  there  has  been  a  mansion  house  to 
which  the  protected  woods  have  been  treated  as  orna- 
mental. Where  there  is  no  mansion,  there  will  be  no 
protection  to  the  trees.  Of.  Newdigate  v.  N.  (1834),  2 
Ci.  &  Fin.  601.     See  infra,  p.  184. 

Iiuury  to  House  by  Catting  Trees. — If  any  injury  by 
tempest  result  to  the  house  by  reason  of  the  cutting  of 
the  sheltering  trees,  the  tenant  who  cuts  them  will  be  liable 
in  damages.     Sticklehorne  v.  Hatchman  (1586),  Ow.  43. 

Trees. — ^The  earliest  case  on  equitable  w.  in  trees  was 
L.C.  Nottingham's  decision  in  Abraham  v.  Bubb,  u.s. 
(p.  166),  where  he  cited  "  the  Bishop  of  Winchester's  Case 
(not  reported),  who  made  a  lease  for  twenty-one  years, 
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without  impeachment  of  w.,  of  lands  that  had  many  trees 
upon  it ;  the  tenant  cuts  down  none  of  the  trees  till  about 
half  a  year  before  the  expiration  of  his  term,  and  then 
goeth  to  felling  down  the  trees,  and  in  that  case  he  was 
injoined  by  this  Court ;  for  though  he  might  have  felled 
trees  every  year  from  the  beginning  of  his  term,  and  then 
they  would  have  been  growing  up  again  gradually,  yet 
it  is  unreasonable  that  he  should  let  them  grow  till 
towards  the  end  of  his  term,  and  then  sweep  them  all 
away  ;  for  though  he  had  a  power  to  commit  w.,  yet  this 
Court  will  model  the  exercise  of  that  power."  (d) 

This  decision  was  given,  as  Lord  Nottingham  said  in 
Skelton  v.  S.  (1677),  2  Swans.  170,  ''by  the  advice  of  all 
the  Judges  pro  bono  publico  and  in  favour  of  the 
church,  whereof  the  King  is  patron,  notwithstanding  the 
agreement  of  the  parties,"  and  is  not  therefore  to  be 
generally  followed. 

The  next  case  is  Anon.  (1704),  2  Eq.  Ca.  Abr.  757,  2 
Freeman  278,  where  a  woman,  tenant  in  tail  after  possi* 
bility  of  issue  extinct,  and  therefore  in  the  position  of  a 
tenant  for  life,  unimpeachable,  "was  restrained  from 
committing  w.  in  puUing  down  houses,  or  in  cutting  down 
trees  which  stood  in  defence  of  the  house,  and  fruit  trees 
in  the  garden,  but  not  for  some  turrets  of  trees  which 
stood  a  land's  length  or  two  from  the  house."  C£ 
Lawley  v.  L.  (1717),  Jacob  71  n.,  a  very  early  case  on 
equitable  w. 

In  Rolt  V.  Somerville  (1737),  2  Eq.  Ca.  Abr.  759,  an 
account  was  refused  in  a  suit  by  the  next  life  tenant,  who 
was  also  unimpeachable,  though  nowadays  it  would  pro- 
bably be  granted,  and   Lord   Hardwicke  said   that  "in 

(d)  Udall  Y,  U.  quoted  in  this  case  was  qnite  immaterial,  see  WtUiani^ 
T.  W.  (1810),  12  East,  at  p.  215  d. 
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Sir  Blundel  Charlton^s  Case  the  M.R.  decreed  that  no 
trees  should  be  cut  down  that  were  for  the  ornament  of 
the  park;  but  King,  L.C.,  reversed  that,  and  extended 
it  only  to  trees  that  were  planted  in  rows;"  or  as  he 
states  in  Packingtons  Case  (1744),  3  Atk.  215,  "King, 
L.C,  continued  the  injunction  as  to  trees  for  ornament  or 
shelter,  but  dissolved  it  as  to  straggling  trees."  And  Hard- 
wicke,  L.C.,  further  said :  "  Whether  trees  grow  natural, 
or  were  planted,  if  they  serve  as  an  ornament  or  shelter  it 
amounts  to  the  same  thing ;  and  it  is  very  probable  the 
situation  of  the  bouse  was  chosen  for  the  sake  of  cuttinor 

o 

ridings  and  vistas  through  the  woods.  ...  I  will  restrain 
the  defendant,  therefore,  from  cutting  down  trees  in  lines 
or  avenues  or  ridings  in  the  park;  and  likewise  from 
cutting  down  trees  that  are  not  of  a  proper  growth  to  be 
cut."  The  injunction  was  afterwards  continued  on  the 
ground  of  previous  threats,  though  they  were  subsequently 
disclaimed  and  but  three  trees  had  been  cut,  PacJdngtoxi 
V.  P.  (1745),  Dick.  101. 

All  Trees  are  Protected. — It  may  be  mentioned  here 
that  the  protection  of  the  Court  extends,  not  only  to 
timber  and  timberlike  trees,  but  also  to  all  trees,  and  that 
the  words  "  timber  or  other  trees  "  are  always  inserted  in 
the  inquiry  and  injunction.  Obrien  v.  0.  (1751),  Ambler 
107;  Chamberlyne  v.  Dummer  (1782),  1  Bro.  C.  C. 
166 ;  Tamworth  v.  Ferrers  (1801),  6  Vesey  419,  &c. 

Protected  as  Ornamental. — The  control,  however,  which 
the  Court  exercises  over  the  legal  power,  it  exercises 
"with  reference  to  the  presumed  will  and  intention  of 
the  party  by  whom  the  power  was  created,  and  not  to 
any  fancied  notions  of  its  own,  and  therefore,  as  to  orna- 
mental timber,  confines  its  protection  to  timber  planted  or 
left  standing  for  ornament,"  per  Turner,  V.C.,  in  Marker 
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V.  M,  (1851),  9  Hare,  at  p.  17.  Eldon,  L.C.,  had  previously 
said  in  Downshire  v.  Sandys  (1801),  6  Vesey,  at  p.  110 : 
'*  The  principle  upon  which  the  Court  has  gone  seems  to 
be  that,  if  the  testator  or  the  author  of  the  interest  by 
deed  had  gratified  his  own  taste  by  planting  for  ornament, 
though  he  had  adopted  the  species  the  most  disgusting  to 
the  tenant  for  life,  and  the  most  agreeable  to  the  tenant 
in  tail,  and  upon  the  competition  between  those  parties 
the  Court  should  see  that  the  tenant  for  life  was  right, 
and  the  other  wrong,  in  point  of  taste,  yet  the  taste  of  the 
testator,  like  his  will,  binds  them  ;  and  it  is  not  competent 
to  them  to  substitute  another  species  of  ornament  for  that 
which  the  testator  designed.  The  question,  which  is  the 
most  fit  method  of  clothing  an  estate  with  timber  for  the 
purpose  of  ornament,  cannot  be  safely  trusted  to  the 
Court.  The  principle  has  been  extended  from  ornament 
of  the  house  to  out-houses  and  grounds,  then  to  plan- 
tations, vistas,  avenues,  to  all  the  rides  about  the  estate 
for  ten  miles  round.  If  that  principle  has  been  rightly 
applied,  it  is  very  difficult  in  argument  to  say  it  cannot  be 
applied  to  a  common  as  well  as  in  field  lands,  and  that  the 
contiguity  or  remoteness,  if  de  facto  it  was  planted  for 
ornament,  can  alter  the  principle  upon  which  the  rule  of 
the  Court  is  to  be  applied."  (e) 

In  Womhwell  v.  Belasyse  (1825),  6  Vesey  110  a,  note 
(2nd  edition),  L.C.  Eldon  said :  **The  question  is  not  whether 
the  timber  is  or  is  not  ornamental,  but  the  fact  to  be  deter- 
mined is,  that  it  was  planted  for  ornament,  or,  if  not  origi- 
nally planted  for  ornament,  was,  as  we  express  it,  left 
standing  for  ornament  by  some  person  having  the  absolute 

(e)   This    principle   will    not    be  ment  in   perpetuity.     "The  Court 

strictlj  applied  where  lands,  as  in  will  distingaish  between  improve- 

A.  0.  V.  Marlborough  (ISIS),  3  Madd.  raent  and  destruction,*'  p.  549.     See 

498,  are  settled  bj  Act  of  Parlia-  p.  185. 
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power  of  disposition.  If  such  a  proprietor  had  even  the  bad 
taste  to  plant  or  leave  standing  a  couple  of  yew  trees  cut  in 
the  shape  of  peacocks  on  the  roadside,  I  do  not  shrink  from 
what  I  laid  down  in  The  Marquis  of  Downshire  v.  Lady 
Sandys,  that  they  must  be  protected  until  some  person, 
having  the  same  absolute  power  of  disposition,  with  more 
correct  taste,  comes  into  possession  ;  and  this  doctrine 
applies  in  the  same  manner  to  a  pleasant  ride,  although  at 
the  distance  of  two  miles  from  the  mansion  house."  His 
Lordship  also  held  that  if,  after  cutting  rides  through  a 
wood,  the  absolute  owner  had  continued  to  cut  the  wood 
for  repairs  and  sale,  it  could  not  be  said  that  the  whole 
wood  was  dedicated  to  the  purposes  of  ornament.  Security 
for  damages  must  be  given  upon  an  injunction  and  inquiry 
being  ordered. 

Although  the  trees  which  are  here  treated  of  are 
called  **  ornamental,"  both  in  numerous  cases  and  in 
this  place,  it  must  be  clearly  understood  that  this  word 
is  only  used  for  shortness,  and  that  only  those  trees 
are  protected  as  ornamental  which  are  planted  or  left 
growing  for  ornament  by  an  owner  of  the  inheritance, 
whose  taste  governs  those  beneficiaries  who  claim  under 
his  disposition.  Therefore  an  affidavit  which  states  that 
trees  ** afford  ornament"  will  not  support  an  injunction, 
Doionshire  v.  Sandys  (1801),  6  Vesey  107  ;  and  an  in- 
junction will  not  be  granted  to  protect  trees  which  "  con- 
tribute to  ornament,"  Williams  \.  McNamara  (1802),  8 
Vesey  70  ;  nor  trees  which  are  described  as  ornamental 
merely,  and  not  as  planted  or  left  growing  for  ornament, 
Btirges  v.  Lamb  (1809),  16  Vesey,  p.  183;  Coffin  v.  C. 
(1821),  Jacob  70.  In  Bedoyhre  v.  Nugent  (1890).  25 
L.  R.  Ir.  143,  Porter,  M.R.,  held  that  it  was  not  necessary 
that  the  trees  should  be  planted  exclusively  for  ornament, 
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while  Wood,  V.C.,  had  paid  ia  Halliwdl  v.  Phillies 
(1858),  4  Jur.  N.  S.  607,  that  they  must  be  planted  "not 
at  all  for  purposes  of  profit " — a  dictum  which  cannot  be 
supported,  for  in  Fm^d  v.  Tynte  (1864),  2  De  G.  J.  k  S. 
127,  following  Womhwell  v.  Bddsyse,  the  woods  were 
held  to  be  dedicated,  subject  to  their  being  resorted  to  for 
repairs,  and  the  inquiry  was  framed  accordingly,  see  p.  191. 
"  Even  if  an  owner  in  fee  cut  timber  for  thinning,  or  even 
for  profit,  it  does  not  necessarily  follow  that  he  intended 
what  he  did  not  cut,  but  left  standing,  to  be  cleared  off 
by  his  successors."  Bedoyere  v.  Nugervt^  at  p.  154.  In 
Ashhy  V.  jffincfc(1888),  58  L.  T.  557,  Stirling,  J.,  held,  on 
an  application  for  an  interlocutory  injunction,  that  where 
property  was  purchased  under  a  power  of  exchange,  the 
timber  then  standing  for  ornament  or  shelter  could  not  be 
cut.  It  must  be  remembered  that  no  general  rule  can  be 
laid  down  as  to  what  evidence  is  suflBcient,  for,  provided 
there  be  some  evidence,  every  Judge,  like  every  jury,  must 
form  his  own  conclusions  as  to  its  efiicacy.  Leach,  V.C., 
said  in  Lushington  v.  Boldero  (1819),  6  Madd.  149  :  "  The 
leaving  trees  standing  beyond  the  usual  and  provident 
period  of  cutting,  the  clearing  out  of  trees  and  surrounding 
them  by  pleasure  walks  and  seats,  and  other  circumstances 
from  which  an  inference  arose  that  the  testator  regarded 
the  trees  with  other  views  than  as  mere  subjects  of  profit, 
were  to  be  considered  as  primd  facie  evidence  that  trees 
were  left  standing  for  ornament  and  shelter,  and  more 
especially  when  actually  connected  with  those  objects  from 
their  situation." 

Again,  in  Marker  v.  M.  (1851),  9  Hare  1,  an  in- 
junction was  sought  as  to  500  oaks  standing  in  woods  of 
about  thirty-three  acres  in  extent,  forming  a  belt  or 
boundary  to  the  pleasure  grounds,  and  visible  from  the 
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house.  Eleven  other  oaks  were  standing  above  a  small 
orchard  adjoining  the  lawn,  and  likewise  visible.  Five 
more  were  not  so  visible,  and  the  position  of  189  did  not 
appear.  It  was  declared  by  the  settlement  that  enough  of 
the  most  ornamental  timber  should  always  remain  to  pre- 
serve the  beauty  of  the  place  unimpaired.  Turner,  V.C, 
said  at  p.  21  :  "I  think  that  no  case  whatever  is  made  out 
as  to  the  200  oaks  not  being  in  the  woods.  There  is  nothing 
whatever  to  show  that  any  of  them  were  planted  or  left 
standing  for  ornament  or  shelter,  nor  is  there  any  evidence 
that  any  of  them  are  in  fact  ornamental  uyiihin  the  pro- 
visions of  the  deed,  except  as  to  the  eleven  oaks  above  the 
orchard  and  the  five  on  the  road  from  the  vicarage ;  and, 
as  to  these,  I  think  the  case  fails.  I  am  of  opinion,  there- 
fore, that,  as  to  these  200  trees,  the  injunction  ought  to 
be  refused. 

"  With  respect  to  the  500  oaks  in  the  woods,  how- 
ever, I  think  the  case  widely  difierent.  These  woods 
are  in  immediate  proximity  to  the  mansion  house.  The 
settlor,  in  the  deed,  refers  to  timber  ornamental  to  the 
mansion  house  and  pleasure  grounds,  and  the  views  and 
prospects  of  the  same ;  and  there  does  not  appear  to  be 
any  evidence  of  there  being  any  timber  upon  the  estate 
which  could  fall  within  that  description  other  than  the 
timber  in  these  woods.  The  settlor,  too,  lived  for  nearly 
two  years  after  the  execution  of  the  settlement,  and  never 
cut  any  timber  in  these  woods,  although  it  is  clear  that 
they  were  crowded  with  timber ;  and  here  the  estate  was 
unimpeachable  of  w.,  except  as  to  ornamental  timber. 
These  considerations  far  outweigh,  in  my  mind,  the 
evidence  on  the  part  of  the  defendant  Henry  William 
Marker.  I  cannot  place  much  reliance  on  such  of  the 
affidavits  on  his  part  as  state  simply  the  fact  that  the 
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woods  were  not  planted  or  left  standing  for  ornament  or 
shelter,  without  assigning  any  reason  for  that  conclasion, 
or  much  more  reliance  on  such  of  the  affidavits  on  his 
part  as  ground  the  conclusion  on  the  existence  of  stools 
or  stumps,  without  information  as  to  the  circumstances 
under  which  those  trees  were  cut  down.  Nor  can  I  rely 
on  the  acts  of  the  tenants  for  life  whose  estates  were 
impeachable  of  w.,  or  on  the  statement  that  the  settlor 
intended  to  cut  down  timber  in  those  woods,  no  such  act 
having  been  done  by  her,  and  the  statement  having  been 
made  after  the  execution  of  the  deed  by  which  the 
property  had  become  bound  by  the  trust.  I  should  have 
felt  it  right,  therefore,  to  interfere  as  to  these  500 
oaks,  even  if  the  question  had  rested  simply  upon  the 
point  whether  they  were  left  standing  for  shelter  or 
ornament;  but,  beyond  this,  I  think  it  clear  upon  the 
evidence  that  they  are  in  fact  ornamental  within  the 
meaning  of  the  deed,  and  I  am  perfectly  satisfied  upon 
the  evidence  that  they  cannot  be  cut  down  without 
impairing  the  beauty  of  the  place." 

There  remain  two  cases,  in  both  of  which  the  trees 
were  growing  on  land  separated  from  that,  on  which 
the  mansion  house  was  built,  by  land  of  strangers. 
In  Dovmshire  v.  Sandys  (1801),  6  Vesey  107,  fir 
trees  were  growing  on  a  common  not  less  than  two 
miles  from  the  house,  Eldon,  L.C.,  said:  "If  the 
in-field  lands  and  plantations  are  protected,  is  it  not 
fit  also  to  protect  that  which  is  scattered  round,  and 
is  really  part  of  the  same  plan  of  improvement  ?  It 
is  impossible  that  a  principle  for  general  application  can 
depend  upon  the  circumstance,  whether  a  little  slip  of 
land  connects  the  estate  with  the  common,  or  is  interposed 
between   them ;    or  whether   the   common    is    in    sight. 


EQUITABLE   WASTE.  179 

Suppose  it  is  situated  on  a  different  side  of  a  hill  from 
the  house ;  if  the  system  of  plantation  for  the  ornament  of 
the  estate  embraced  the  whole  circuit  of  the  hill,  will  it 
be  said  that  it  is  not  to  be  protected,  because  it  is  on  the 
other  side  of  the  hill  ?  So,  if  it  is  at  a  distance  of  two 
miles,  it  is  a  very  material  circumstance  upon  the  question 
of  fact,  whether  it  was  planted  for  ornament  or  not ;  but, 
if  it  could  be  seen  from  the  grounds,  or  if  it  was  the 
ride  of  the  family  for  pleasure,  that  is  evidence  that 
it  was  planted  for  ornament,  and  the  distance  is  only  a 
circumstance  of  fact,  material  as  evidence  to  decide 
the  fact,  whether  the  trees  are  growing  for  ornament 
or  not." 

In  Halliwell  v.  Phillips  (1858).  4  Jur.  N.  S.  607, 
Wood,  V.C,  held  that  the  onus  of  proof  was  on  the 
plaintiff  who  impeached  the  cutting,  that  the  mere 
purchase  of  adjoining  lands  with  woods  did  not  make 
those  woods  ornamental  to  the  house,  that  there  must  be 
some  further  act  of  dedication,  such  as  cutting  drives, 
planting  clumps  or  erecting  statues,  &c.  He  refused  to 
interfere  with  the  cutting  of  hedgerow  timber,  not  proved 
to  be  planted  or  left  growing  for  ornament,  and  as  to  an 
alleged  drive,  he  said :  "  Although  called  also  a  drive, 
neither  is  it  a  drive  in  the  ordinary  sense  of  the  term,  i.e., 
it  is  not  used  as  an  approach  to  or  from  the  house,  it  is 
only  a  foot  and  bridle  way,  and  though  not  inaccessible 
to  carriages,  is  very  diflScult,  and  is  more  like  a  farm 
road  than  an  access  to  a  gentleman's  house ;  and  it  is 
proved  that  in  the  lifetime  of  the  testator  it  was 
closed  with  an  ordinary  five-barred  gate,  like  any  other 
copse,  and  that  the  testator  himself  did  not  keep  a 
carriage."  The  V.C.  seems  to  have  forgotten  that  trees 
ornamental    to   walks   are    protected    as   well    as    those 

N    2 


180  THE   LAW   OF    WASTE. 

ornamental  to  drives,  and  that  whether  a  road  or  path 
is  kept  in  very  good  order  or  not  is  not  very  material 
to  the  issue. 

As  to  an  extensive  wood,  Eldon,  L.C.,  said  in 
Surges  v.  Lamb  (1809),  16  Vesey,  at  p.  183:  **The 
question  upon  the  principle  as  to  ornamental  timber,  in 
the  extent  to  which  it  has  been  pushed  in  this  argument, 
appears  to  be  new ;  that  by  building  a  house  near  a  wood 
the  wood  is  devoted  to  the  protection  of  that  principle 
of  Equity ;  and  so,  the  eflfect  of  making  walks  through  a 
wood  is  that  no  part  of  the  wood  is  to  come  down.  The 
Court  has  not  gone  further  than  protecting  what  is  planted 
or  growing  for  ornament ;  and  has  frequently  refused  to 
act  upon  affidavits,  stating  merely  that  the  timber  is 
ornamental.  Upon  this  subject  I  have  anxiously  guarded 
my  expression  against  the  inference  that  all  the  trees, 
which  are  ornamental,  were  within  the  principle.  In  the 
instance  of  a  park,  once  full  of  wood,  if  timber  had  been 
felled,  leaving  vistas  and  rows  and  some  scattered  trees, 
it  would  be  difficult  to  say  the  Court  would  protect  the 
former  and  not  the  latter."  As  to  this  latter  point  see 
Wellesley  v.  W.,  infra,  p.  184. 

In  Peters  v.  BlaJce  (1837),  6  L.  J.  Ch.  157,  trees  "in 
a  rookery "  were  specially  protected  by  the  terms  of  the 
reference. 

Trees  excluding  Bad  View,  Shade,  Ac. — In  Day  v.  Met^ry 
(1810),  16  Vesey  375,  Grant,  M.R.,  issued  an  injunction  to 
protect  trees  planted  for  the  purpose  of  excluding  objects 
from  view ;  and  in  Strathmore  v.  Bowes  (1786),  2  Bro. 
C.  C.  88,  an  interim  injunction  included  "  timber  that 
was  of  shade  to  the  house,"  but  the  word  "shade"  was 
deliberately  omitted  from  the  injunction  in  Downshire  v. 
Sandys  (1801),   6  Vesey,  at  p.    108.     The  Court  grants 
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injunctions  when  w.  is  threatened  or  only  done  in  a 
slight  degree,  but  the  commission  of  one  kind  of 
w.  does  not  justify  an  injunction  extending  to  other 
kinds:  Coffin  v.  C.  (1821),  Jacob  70,  where  Eldon, 
L.C.,  also  said  that  Lord  Hardwicke  had  restrained  a 
man  from  cutting  down  trees  which  he  had  planted 
himself. 

Immature  Trees. — In  Aston  v.  A.  (1749),  1  Vesey  264, 
Lord  Hardwicke  said :  "  If  tenant  for  life  without  im- 
peachment of  w.  pulled  down  farmhouses,  in  general 
I  should  no  more  scruple  restraining  him,  than  I  should 
from  pulling  down  the  mansion  house  (unless  where  he 
pulled  down  two  to  make  into  one  in  order  to  bear 
the  burden  but  of  one),  it  tending  equally  to  the 
destruction  of  the  thing  settled.  If  therefore  he  should 
grub  up  a  wood  settled,  so  as  to  destroy  the  wood 
absolutely,  I  should  restrain  him.  .  .  ."  The  L.C.  pro- 
ceeded to  say  that  the  cutting  down  of  immature  trees 
did  not  come  within  the  doctrine  of  equitable  w. ;  but 
this  statement  of  the  right  of  a  tenant,  unimpeachable, 
is  much  larger  than  would  be  recognised  at  the  present 
day,  as  it  is  very  evident  that  the  tenant  may  not  cut 
timber-like  trees,  unless  they  have  become  timber,  though 
on  the  other  hand  he  may  cut  those  that  have  become 
timber,  even  though  they  are  still  thriving  and  would 
increase  in  size. 

Proper  Management.  —  In  Chamherlyne  v.  Dummer 
(1792),  3  Bro.  C.  C.  549,  where  the  defendant  was  tenant 
for  life  with  express  power  to  cut  timber  at  all  seasonable 
times  in  the  year,  an  issue  was  directed  by  Loughborough, 
L.C.,  to  try  whether  the  defendant  "had  cut  any  saplings 
or  young  trees  down  which  are  not  proper  to  be  felled  as 
timber,  &c."     So  Castlemain  v.  Craven  (1733),  2  Eq.  Ca» 
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Abr.  758;  22  Viner,  Abr.  528;  Ob7%en  v.  0.  (1750), 
Amb.  107  ;  Strathmore  v.  Bov^ea  (1786).  2  Bro.  C.  C.  88 ; 
2  Dick.  673 ;  1  Cox  263  ;  and  in  Tamvxyt^ih  y.  Ferrers 
(1801),  6  Vesey  419,  an  injunction  was  granted  to  restrain 
the  "cutting  down  of  timber  or  other  trees,  except  at 
seasonable  times  and  in  a  husbandlike  manner;  and 
likewise  from  cutting  saplings  and  young  trees  not  fit  to 
be  cut  as  and  for  the  purposes  of  timber,  except  in  the 
spring  woods,  and  from  cutting  anything  in  the  spring 
woods  but  in  a  husbandlike  manner,  until  hearing  or 
further  order," 

In  Surges  v.  Lamb  (1809),  16  Vesey  174,  the  life 
tenant,  it  was  said,  "  is  at  liberty  to  cut  timber,  generally, 
treating  it  in  a  husbandlike  manner,  independent  of  the 
effect  upon  the  beauty  of  the  place,"  excepting  equitable 
w.,  p.  185.  And  in  Bridges  v.  Stephens  (1817),  2  Swans. 
150  n.,  a  declaration  was  made  that  the  tenant  for  life  was 
entitled  "  to  cut  down  and  apply  for  her  own  benefit  such 
timber  as  is  fit  and  proper  to  be  cut,  in  the  course  of 
a  due  and  husbandlike  management  of  the  woods  in 
question."  Then  in  Smythe  v.  S.  (1818),  2  Swana  251, 
on  a  motion  to  restrain  the  cutting  of  timber-like  trees, 
Eldon,  L.C.,  said:  "A  tenant  for  life,  without  impeach- 
ment of  w.,  is  clearly  not  compellable  to  cut  timber  in 
such  way  as  a  tenant  in  fee  would  think  most  advan- 
tageous, but  is  entitled  to  cut  down  anything  that  is 
timber.  This  motion  requires  an  affidavit,  pledging  the 
deponent,  that  the  trees  about  to  be  cut  are  not  fit  for 
timber.  It  is  settled,  that  a  tree  which  a  tenant  in  fee, 
acting  in  an  husbandlike  manner,  would  not  cut,  may  be 
cut  by  a  tenant  for  life,  unimpeachable  of  w.,  provided 
that  it  is  fit  for  the  purpose  of  timber.  A  tenant  for  life, 
unimpeachable   of  w.,  might  cut  down   all   these    trees. 
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without  question,  at  law;  and  to  subject  him,  in  this 
Court,  to  the  rules  which  a  teiiant  in  fee  might  observe, 
for  the  purpose  of  husbandlike  cultivation,  would  deprive 
him  of  almost  all  his  legal  rights.  If  the  trees  are  so 
advanced  as  to  become  timber,  the  tenant  may  cut 
them  down,  though  they  are  in  a  state  to  thrive, 
and  though  cutting  them  down  would  injure  the  saplings. 
It  is  not  sufficient  to  state  that  this  is  thriving  wood ; 
it  must  be  thriving  wood  not  Jit  for  the  purposes  of 
timber" 

And  see  Lansdowne  v.  L.  (1815),  1  Madd.  116; 
Chamberlyne  v.  Dummer  (1782),  1  Bro.  C.  C.  166  ;  2 
Dick.  600. 

In  Fcyrd  v.  Tynte  (1864),  2  De  G.  J.  &  S.  127, 
the  converse  doctrine,  that  an  unimpeachable  tenant  can 
cut  ornamental  trees  in  a  husbandlike  manner,  as  laid 
down  in  HaUhvell  v.  Phillips  (1858),  4  Jur.  N.  S.  607, 
was  overruled  by  Turner  and  Knight  Bruce,  L.J.J.,  the 
former  of  whom  said  :  "  According  to  the  law  of  the 
Court,  as  I  understand  it,  the  question,  what  a  prudent 
owner  would  do  in  the  proper  or  ordinary  course  of 
management,  can  be  no  measure  of  the  obligation  which 
attaches  in  this  Court  upon  a  tenant  for  life  without  im- 
peachment of  w.  with  reference  to  the  timber  planted  or 
left  standing  for  ornament ;  for  every  such  tenant  for  life 
is  bound  by  the  taste,  or  want  of  taste,  of  any  absolute 
owner  by  whom  the  timber  may  have  been  so  planted  or 
left  standing;  and  so  far  as  the  case  of  Halliwell  v. 
Phillips  contravenes  this  opinion,  I  venture  respectfully 
to  dissent  from  it." 

Underwood. — And  an  injunction  will  be  granted  against 
cutting  immature  underwood  in  a  proper  case.  Brydges 
V.  Stephens  (1821),  6  Madd.  279. 
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Trivial— In  Piers  v.  P.  (1750),  1  Ves.  seo.  521, 
Hardwicke,  L.C.,  dismissed  a  bill  complaining  of  the 
removal  of  some  young  oak  trees. 

Where  the  Mansion  House  is  Palled  Down. — In  Monis 
V.  M.  (1847),  11  Jur.  196,  the  trustees  had  power  to 
commit  w.  with  the  consent  of  the  defendant,  and  a  power 
to  grant  building  leases,  for  which  ornamental  trees  would 
be  a  great  advantage.  The  defendant  pulled  down  the 
mansion  house,  but  the  Court  held  that  this,  though  not 
impeached  by  the  bill,  did  not  justify  the  cutting  of 
timber  which  had  been  left  standing  as  ornamental  to 
it.  The  defendant  alleged  that  the  settlor  had  abandoned 
the  mansion  house,  but  the  evidence  did  not  support 
this. 

In  Wellesley  v.  W.  (1834),  6  Sim.  497,  there  was 
a  power,  given  by  a  settlement,  for  the  trustees  at  the 
request  of  the  tenant  for  life  to  pull  down  the  mansion 
house  and  apply  the  proceeds  in  liquidating  incumbrances, 
which  was  done.  The  trustees  had  also  power  to  grant 
building  leases  over  the  property,  which  included  a  park 
and  several  villas  contiguous  thereto.  Shadwell,  V.C, 
granted  an  injunction  to  protect  the  whole  of  the 
"timber  or  other  trees  which  were  planted  and  stood 
or  grew  in  avenues,  vistas,  or  clumps,  or  separately 
or  singly,  for  the  ornament  of  the  park,  gardens,  and 
pleasure  grounds  or  other  grounds  and  lands  thereto 
belonging." 

But  generally,  where  there  is  no  mansion,  there  will 
be  no  protection  to  the  trees.  Cf.  Newdigate  v.  N. 
(1834),  2  CI.  &  Fin.  601. 

But  in  Micklethioait  v.  If.  (1857),  1  De  G.  &  J.  504, 
the  testator,  who  settled  two  estates  by  his  will,  had  in 
1846    pulled   down   the   mansion  house   on   one   of  the 
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estates,  had  dismantled  the  curtilage,  cut  down  many 
ornamental  trees,  and  ceased  to  maintain  the  garden,  ex- 
cept the  kitchen  garden,  which  was  let  to  a  market 
gardener.  It  was  held  that,  as  the  testator  had  himself 
abandoned  the  mansion  with  no  intention  of  rebuilding, 
the  timber  and  trees  which  he  left  standing  could  not  be 
protected.  Knight  Bruce,  L.J.,  said  at  p.  519  :  "I  am  of 
opinion  that  not  any  portion  of  the  timber  standing  on 
the  Beeston  Estate,  with  whatsoever  view  or  object 
planted,  or  before  the  year  1846  preserved,  whether  in 
an  avenue  or  otherwise,  whether  near  or  not  near  the 
destroyed  mansion  house  of  Beeston,  and  whether  orna- 
mental or  not  ornamental  to  it  when  it  was  standing,  is,  at 
the  instance  of  any  person  claiming  an  interest  only  under 
the  will,  entitled  to  protection  as  ornamental  timber,  or  as 
timber  planted  for  ornament  or  left  standing  for  ornament. 
That  character,  once  probably  or  certaiuly  belonging  to  it 
in  connection  with  the  late  mansion  house  there,  has,  in 
my  judgment,  never  belonged  to  it  in  any  other  manner, 
nor  as  between  or  among  any  persons  claiming  title  solely 
under  the  will,  a  conclusion  consistent,  I  think,  with  all 
the  decisions  and  dicta  (so  far  as  my  knowledge  extends) 
of  Lord  Hardwicke,  Lord  Thurlow,  Lord  Kenyon,  and 
Lord  Eldon  upon  the  subject."  Then  Turner,  L.J.,  said 
at  p.  525  :  *'It  was  said  for  the  plnintiff  that  the  testator 
may  have  intended  that  the  trees  should  be  preserved 
as  an  ornament  to  the  estate  without  reference  to  the 
mansion  house,  and  it  was  argued,  that  if  the  trees  were 
in  fact  planted  or  left  standing  for  ornament,  it  could 
make  no  dijBference  whether  there  was  a  mansion  house  on 
the  estate  or  not ;  but  there  is  a  plain  difference  between 
cases  in  which  there  is,  and  cases  in  which  there  is  not  a 
mansion  house  on  the  estate.     In  the  former  case,  con* 
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tinued  residence  may  well  be  presumed  to  have  beea 
contemplated.  In  the  latter  it  cannot."  Powers  of  sale 
and  exchange  do  not  affect  the  right  to  cut  trees, 
ib.  p.  526. 

In  A.  G.  V.  Marlharough  (1818),  3  Madd.  498,  Leach, 
V.C.,  held  on  construction  of  the  Acts  conferring  honours 
and  emoluments  upon  the  first  Duke  of  M.  that,  although 
the  defendant  was  tenant  in  tail,  he  could  not  destroy  the 
mansion  house  of  Blenheim,  and  p.  549  :  **  I  am  clearly  of 
opinion  that  the  Duke  of  Marlborough,  having  no  power 
of  destruction  over  the  house,  has  no  power  of  destruction 
over  timber  which  is  essential  to  the  shelter  or  ornament 
of  the  house."  And  see  pp.  541,  548,  and  supra^ 
p.   174. 

Cutting  to  remedy  Results  of  Tempest. — ''  If  a  tempest 
had  produced  gaps  in  a  piece  of  ornamental  planting,  by 
which  unequal  and  discordant  breaks  and  divisions  were 
occasioned,  it  would  be  going  too  far  to  hold  that  cutting 
a  few  trees  to  produce  an  uniform  and  consistent,  instead 
of  an  unpleasant  and  disjointed  appearance,  should  be 
considered  w."  Mahon  v.  Stanhope  (1808),  3  Madd. 
523  n.,  per  Grant,  M.R. 

Deca]ring  Trees. — Though  trees  are  decaying,  they  must 
not  be  cut  down,  even  at  the  suit  of  a  remainderman,  ^*  if 
for  defence  and  shelter  of  the  house,  or  for  ornament," 
per  Talbot,  L.C.,  in  Bewick  v.  Whitfield  (1734),  3  P. 
Wms.  267.  But  where  decaying  trees  are  impeding  the 
growth  of  other  ornamental  and  preferential  trees  they 
may  be  felled.  Thus  in  Lushington  v.  Boldero  (1819),  6 
Madd.  149,  Leach,  V.C.v  "referred  it  to  the  Master  to 
inquire  whether  any  and  which  of  the  timber  and  other 
trees  cut  and  sold,  injured  or  impeded  the  growth  of  any 
other  trees  adjoining  thereto,   which   were   of  so  much 
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importance  to  tbe  purposes  of  ornament  or  shelter  in- 
tended by  tbe  devisor,  that  the  removal  of  the  timber 
or  other  trees  so  cut  and  sold  was  essential  to  such 
purposes  of  ornament  or  shelter."  And  where  the  life 
tenant  has  so  cut  decaying  and  injurious  trees,  he  is 
entitled  to  their  proceeds  just  as  if  the  Court  had  ordered 
the  cutting.  Baker  v.  Sebright  (1879),  13  Ch.  D.  179, 
in  which  the  Court  followed  the  same  form  of  inquiry. 
Jessel,  M.R,  said  at  p.  188:  '*The  very  notion  of  pre- 
serving ornamental  timber  was  the  creation  of  the  Court 
of  Equity ;  and,  therefore,  in  directing  some  portions  of 
the  timber  to  be  cut  down  to  save  the  rest,  the  Court  was 
not  contravening  its  own  rules,  but  carrying  them  out, 
the  intention  of  tbe  testator  being  that,  not  all  ornamental 
timber,  but  as  much  of  it  as  possible  should  be  preserved, 
consistently  with  allowing  the  natural  growth  of  the  trees, 
and  so  far  as  they  would  not  destroy  one  another."  But 
in  an  ordinary  case  an  injunction  would  be  granted,  if 
applied  for  before  the  cutting  is  completed,  so  that  it  may 
be  done  under  the  supervision  of  the  Court,  ib.  So  in 
Bedoyh-e  v.  Nugent  (1890),  25  L.  R.  Ir.  143,  Porter, 
M.R.,  said  :  '*  I  think  it  may  be  said  that  there  is  no  legal 
limit  .  .  .  arising  from  the  state  or  condition  of  the 
particular  trees  which  it  is  proposed  to  cut ;  but  that  if 
those  trees  are  injuring  others,  also  ornamental,  which  it 
is  more  desirable  to  preserve,  the  Court  will  not,  in  that 
case,  interfere  with  the  tenant  for  life  who  cuts  merely  to 
save  from  destruction  trees  of  greater  value  and  im- 
portance," p.  159  (/). 

(/)  By  the  Highway  Act,  6  A  6  trees  planted  for  ornaraent,  which 

Will.   4,  c.   50,  p.   65,  proyision  is  can   only  be  removed    if    causing 

made  for  the  removal,  throagh  the  actual  obstruction.     See  Jenney  v. 

initiation  of  the  surveyor,  of  trees  Brook  (1844),  6  Q.  B.  323. 
prejudicial  to  the  highway,  except 
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Oonstraction. — lu  Chamherlyne  v.  Dummei'  (1782),  1 
Bro.  C.  C.  166,  3  ib.  549,  2  Dick.  600,  estates  were 
given  by  will  to  the  defendant  during  widowhood  with 
"full  power  and  authority  to  cut  timber  .  •  .  for  her 
own  use  and  benefit  at  all  seasonable  times  in  the  year." 
This  was  construed  by  Loughborough,  L.C.,  as  being 
equivalent  to  "  without  impeachment  of  w.,"  as  is  evident 
from  the  form  of  the  order  directing  a  Common  Law 
action. 

Jointress  with  Special  Powers. — ^In  Aston  v.  A.  (1749), 
1  Vesey  264,  Lord  Hardwicke  said  that  the  jointress 
without  impeachment,  who  besides  having  her  jointure 
was  entitled  to  the  benefit  of  a  term  to  raise  money  out  of 
the  rents  and  profits  "  to  reimburse  her  expenses  in  sus- 
taining and  repairing  her  jointure  estate,"  was  not  entitled 
to  the  ordinary  rights  of  a  tenant  for  life  unimpeachable. 
*' Besides,  the  term  for  her  reimbursement  is  extraordinary, 
and  absurd  to  suppose  that  he  meant  to  leave  her  at 
liberty  to  cut  down  and  strip  the  estate  of  every  stick  of 
timber  (which  are  the  natural  botes  for  repairs),  and  then 
to  come  by  this  term  to  be  reimbursed  her  expenses  in 
buying  timber  for  repairs,  it  being  contrary  to  the  plain 
intent,  which  was,  that  she  should  be  tenant  for  life 
without  impeachment  of  w.,  to  prevent  trouble  in  little 
matters;  but  still  that  the  timber  growing  on  the  estate, 
and  the  natural  fund  for  it,  should  be  applied  for  that,  but 
that  she  should  be  reimbursed  out  of  this  term  what  she 
should  pay  out  of  her  own  pocket."  The  Court  declared 
that  the  jointress  should  not  take  any  benefit  of  the  term 
for  reimbursing,  &c.,  **  without  making  satisfaction  for  the 
prejudice  done  by  her  to  the  inheritance  of  the  estate,  by 
cutting  down  such  timber  saplings  and  young  trees  as 
were  not  proper  to  be  felled  according  to  the  usual  course 
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of  felliDg  timber  upon  estates  in  a  reasonable  and  hus- 
bandlike manner."     Belt's  Supplement,  p.  134. 

Special  Inquiry. — In  Marker  v.  3f.  (1851),  9  Hare  1, 
there  was  a  declaration  in  the  settlement  that  enough  of 
the  most  ornamental  timber  should  always  remain  to  pre- 
serve the  beauty  of  the  place  unimpaired,  and  Turner, 
V.C.,  directed  a  special  inquiry,  as  it  might  eventually 
be  decided  that  this  clause  modified  the  law  as  to 
equitable  w. 

Overriding  Trust — Kekemch  v.  Marker  (1851),  3 
Mac  &  G.  311,  was  a  case  in  which  estates  were  vested 
by  a  settlement  in  trustees  for  a  thousand  years,  for  the 
raising  of  three  separate  sums  of  £10,000,  without  im- 
peachment save  as  to  ornamental  timber,  and  subject 
thereto  to  the  defendant  for  life  without  impeachment, 
save  as  aforesaid,  with  remainders  over.  The  trustees  had 
special  discretionary  power  to  enter  and  cut  timber  for 
raising  the  said  sums,  and  this  was  held  by  Truro,  V.C., 
to  override  the  right  of  the  tenant  for  life.  The  power 
was  not  in  the  usual  form. 

In  Aspinwall  v.  Leigh  (1690),  2  Vern.  218,  1  Eq.  Ca. 
Abr.  400,  the  plaintiff  had  a  life  estate,  unimpeachable, 
which  was  subject  to  a  term  of  500  years  in  trustees  for 
the  payment  of  debts  and  annuities,  which  term  was  likely 
to  have  a  long  continuance.  The  trustees  had  powers  of 
leasing  but  none  of  cutting  timber.  The  Court  ordered  a 
commission  to  go,  to  take  off  timber  for  the  relief  of  the 
plaintiff,  not  exceeding  £500,  he  being  in  great  poverty, 
and  there  being  a  great  deal  of  decaying  timber  on  the 
estates.  And  in  Bennett  v.  Wyndham  (1857),  23  Beav. 
521,  where  trustees  for  similar  purposes  had  power  to  raise 
money  by  rents,  timber,  and  mines  (so  construed),  Romilly, 
M.R.,  held  that  they  must  exercise  their  discretion  in  such 
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a  way  as  to  leave  some  income  for  the  infant  tenant  for 
life. 

Perpetuity. — InFerrarul  v.  Wilson  (1845),  4  Hare  344, 
the  powers  given  to  trustees  of  preserving  a  wood  and 
successively  felling  the  same,  and  for  investment  of  the 
proceeds  in  land,  to  be  settled  on  the  trusts  of  the  will, 
were  held  void  as  tending  to  a  perpetuity ;  but  the 
trustees  were  in  this  instance  protected  by  the  Statute  of 
Lin[iitations,  as  they  were  trespassers,  and  had  retained  no 
benefit  for  themselves,  nor  been  fraudulent.  Also  the 
existence  of  a  tenancy  in  tail,  which  could  be  barred, 
prevented  the  rule  against  perpetuity  acting.  Briggs  v. 
Oxf(yrd  (1852),  1  D.  M.  G.  363. 

Practice. — Where  a  defendant  was  unimpeachable  of 
w.,  "other  than  and  except  voluntary  w.  in  pulling  down 
houses  or  buildings  and  not  rebuilding  the  same  or  others 
of  equal  or  greater  value,"  and  had  pulled  down  a  house 
from  no  ovil  motive  and  with  the  intention,  never 
abandoned,  of  rebuilding,  and  where  there  was  no  negli- 
gence or  undue  delay,  the  Court  of  Appeal  (Turner  and 
Knight  Bruce,  L  J. J.)  refused  to  order  him  to  give  security 
or  submit  to  a  receiver.  Micklethwait  v.  M,  (1857),  1  De 
G.  &  J.  504. 

Where  a  remainderman  seeks  damages  for  cutting 
ornamental  timber,  and  not  the  proceeds  of  the  timber,  he 
is  only  entitled  to  the  sum  representing  the  amount  of 
injury  done  to  his  reversionary  interest ;  in  this  case  to 
nothing.  Bubb  v.  Yelverton  (1870),  10  Eq.  465,  Romilly, 
M.R. ;  Whitham  v.  Kershaio  (1885),  16  Q.  B.  D.  613, 
C.  A. 

Trustees. — In  Campbell  v.  Allgood  (1853),  17  Beav. 
623,  Romilly,  M.R,  restrained  trustees,  not  unimpeach- 
able, from  cutting  ornamental  trees,  of  which  three  had 
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already  been  improperly  cut  at  the  request  of  the  tenant, 
holding  that  they  were  not  so  prejudicial  to  the  house 
as  to  justify  the  cutting.  Qu.  whether  trustees  with 
power  of  leasing  have  not  authority  so  to  cut,  as  to  satisfy 
a  reasonable  tenant.  The  bill  was  dismissed  as  against 
the  tenant,  who  was  not  shown  to  threaten  w.,  and  the 
costs  were  allowed  out  of  the  estate. 

Form  of  Order. — ^The  form  of  order  in  BWd  v.  Tynte 
(1864),  2  De  G.  J.  &  S.  at  p.  134,  was  as  follows:  That 
an  inquiry  be  made  whether  the  woods  called  Long 
Thicket,  Chicke's  Thicket,  and  Ford's  Coppice,  or  any  or 
either  and  which  of  them,  and  the  six  elm  trees  and  one 
oak  tree  on  Lovedere  Farm,  and  the  oak  trees  and  elm 
trees  in  the  pasture  land  on  West  Bower  Farm,  which 
have  been  marked  for  cutting,  or  any  or  either  and  which 
of  such  trees,  were  or  was  or  have  or  has  been  planted  or 
left  standing  by  any  owner  in  fee  or  in  tail  of  the 
Hallswell  Estate,  or  any  part  thereof,  for  the  ornament 
or  shelter  of  the  mansion  house  on  the  said  estate,  or  of 
the  gardens,  park,  or  pleasure  grounds  thereto  belonging,  or 
of  any  road  or  roads,  drive  or  drives,  path  or  paths  leading 
thereto,  or  for  the  purpose  of  intercepting  the  view  of  any 
object  or  objects  intended  to  be  kept  out  of  sight  from 
the  said  mansion  house,  gardens,  park,  or  pleasure  grounds 
or  any  part  thereof ;  and  in  case  it  shall  be  so  found  as  to 
the  said  woods  or  any  or  either  of  them,  then  let  further 
inquiry  be  made  whether  the  trees  therein  have,  ordinarily 
or  otherwise  and  under  what  circumstances,  been  cut  for 
repairs  or  for  sale,  and  what  estate  or  interest  the  person 
or  persons  by  whom  or  by  whose  order  or  direction  the 
same  were  so  cut  had  in  the  said  Hallswell  Estate  at  the 
time  of  the  cutting  thereof,  and  whether  the  trees  in  the 
said   woods   and   the   said  other  trees  which  have  been 


192  THE   LAW   OF   WASTE. 

markeil  for  cutting,  or  any  or  either  and  which  of  such 
trees,  injure  or  impede  the  growth  of  any  other  trees 
adjoining  or  near  thereto  which  are  of  so  much  importance 
to  the  purposes  of  ornament  or  shelter  to  the  said  mansion 
house,  gardens,  park,  or  pleasure  grounds  as  that  the 
removal  of  the  trees  so  marked  for  cutting  is  essential 
to  such  purposes  of  ornament  or  shelter. 

As  to  the  disposal  of  the  proceeds  of  equitable  w.,  see 
p.  198.     As  to  account  of  profits,  see  Index. 


WHO  IS  ENTITLED  TO  THE  PROCEEDS 

OF  WASTE? 

Colhision,  Cutting  under  Order  of  the  Court, 

Wmdfalls, 

N.B. — The  law  by  which  the  proceeds  of  wrongful  cutting  of  timber, 
whether  by  the  tenant  for  life,  a  stranger,  or  a  tempest,  belongs  to  the 
owner  of  the  first  existing  estate  of  inheritance,  applies  only  to  legal 
limitations.  Where  the  estates  are  vested  in  trastees,  they  hold  the 
proceeds  as  part  of  the  trust  estate.  Trustees  to  preserve  contingent 
remainders,  having  only  a  contingent  estate,  cannot  take  the  proceeds. 
Garth  v.  Cotton  (1753),  1  W.  &  T.  L.  C. 

The  Owner  of  the  First  Estate  of  Inheritance. — When 
a  termor  commits  w.,  he  that  has  the  immediate  estate  of 
inheritance  is  entitled  either  to  bring  trover  for  the  things 
severed,  or  money  had  and  received  for  their  value,  or  an 
account  in  Equity.  Seccgram  v.  Knight  (1867),  2  Ch. 
628,  per  Chelmsford,  L.C.,  at  p.  632  :  '*  When  the  tree  is 
severed,  the  property  thereof  belongs  to  him  in  the 
remainder  in  fee."  Paget  v.  Cary  (1583),  5  Co.  76  h. 
So  in  Lenris  Boivles'  Case  (1616),  11  Coke  79  h,  it  was 
'*  resolved  (5)  That  if  tenant  for  life  or  for  years  fells 
timber  or  pulls  down  the  houses,  the  lessor  shall  have 
the  timber  .  .  .  (Liford'sCase,  ib.  48  a.)  1.  It  is  apparent 
in  reason  that  the  lessee  had  them  but  as  things  annexed 
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to  the  soil,  and  therefore  it  would  l>e  absurd  in  reason, 
that  wiieu  by  hid  act  and  wrong  he  severs  them  from  the 
land,  he  should  gain  a  greater  property  in  them  than  he 
had  by  the  demise.  2.  It  is  without  question  (as  it  is 
resolved  in  the  said  case),  that  the  lessor  has  the  general 
ownership  and  right  of  inheritance  in  the  houses  and 
timber  trees,  and  the  lessee  has  but  a  particular  interest, 
and  therefore  be  they  pulled  down  or  felled  by  the  lessee 
or  any  other,  or  by  wind  or  tempest  blown  down,  or  by 
other  means  disjoined  from  the  inheritance,  the  lessor 
shall  have  them  in  respect  of  his  general  ownership,  and 
because  they  were  his  inheritance,  &c.  .  .  .  And  it  was 
resolved,  if  a  house  falls  down  (1  Coke  63  a ;  Co.  Lit.  53  a) 
per  vim  venti  in  the  time  of  such  lessee  for  life  or  for 
years,  or  in  the  time  of  the  tenant  in  dower  or  tenant  by 
the  courtesy,  &c.,  that  such  particular  tenants  have  a  special 
property  in  the  timber  to  rebuild  the  like  house  as  the 
other  was  for  his  habitation ;  as  if  they  fell  a  tree  for 
reparation,  they  have  a  special  property  to  that  purpose 
in  it."  And  see  the  other  cases  there  referred  to,  and 
Ben^y  V.  Heard  (1622),  Cro.  Car.  242 ;  Palmer  327,  and 
many  others  relating  chiefly  to  forms  of  action  and  not 
now  of  importance. 

That  he  is  entitled  and  not  any  intermediate  tenant 
for  life,  impeachable  for  w.,  or  any  possible  owner  of  the 
inheritance  yet  unborn,  is  shown  by  numerous  cases,  e.g., 
Herlahenden' s  Case  (1589),  4  Coke  62  a;  Udal  or 
Uvedale  v.  U.  (1649),  Aleyn  81,  2  Rolle  Abr.  119  (a). 

There  are  three  principal  exceptions  to  the  Common 
Law  doctrine  which  have  been  established  by  the  Courts  of 

(a)  And  so,  Bewick  v.  Whitfield  L.C. ;  and  see  Gower  v.  Eyre  (1816), 
(17M\SV,WmB.267;  Leey.  Ahfon  Cooper  156;  Blaker  v.  Ansromhe 
(1789),  3  Bro.  C.  C.  37,  per  Thurlow,      (1804),  1  Bos.  &  P.  N.  R.  26. 
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Equity,  and  these  together  with  the  main  proposition  of 
Jaw  are  nowhere  better  expressed  than  by  Jessel,  M.R.,  in 
Ilonywood  V.  H.  (1874),  18  Eq.  306  (trees  had  been  cut 
under  orders  of  the  Court),  where  he  says  at  p.  311  :  *'If 
the  timber  is  timber  properly  so  called,  that  is,  oak,  ash, 
and  elm  over  twenty  years  old  (I  am  not  saying  anything 
about  exceptional  cases),  the  property  in  the  timber  cut 
down,  either  by  the  tenant  for  life  or  anybody  else,  or 
blown  down  by  a  storm  (6),  belongs  at  law  to  the  owner 
of  the  first  vested  estate  of  inheritance.  There  is  in  Equity 
an  exception  where  the  remainderman,  the  owner  of  the 
first  vested  estate  of  inheritance,  has  colluded  (p.  199)  with 
the  tenant  for  life  to  induce  the  tenant  for  life  to  cut  down 
timber,  and  then  Equity  interferes  and  will  not  allow  him 
to  get  the  benefit  of  his  own  wrong.  There  is,  again,  a 
second  equitable  exception,  and  that  is  this  (p.  201)  :  that 
where  timber  is  decaying,  or  for  any  special  reason  it  is 
proper  to  cut  it  down,  and  the  tenant  for  life  in  a  suit 
properly  constituted,  to  which  the  remainderman  or  the 
owner  of  the  vested  estate  of  inheritance  is  a  party,  gets 
an  order  of  the  Court  to  have  it  cut  down,  there  the  Court 
disposes  of  the  proceeds  on  equitable  principles,  and  makes 
them  follow  the  interests  in  the  estate.  In  that  case, 
therefore,  the  proceeds  are  invested  and  the  income  given 
to  the  successive  owners  of  the  estate,  until  you  get  to  the 
owner  of  the  first  absolute  estate  of  inheritance,  who  can 
take  away  the  money.  The  same  course,  as  I  understand 
it  (there  is  a  decision  of  Lord  Lyndhurst,  in  Ormond  v. 
Kynnersley  (1829),  7  L.  J.  150  (c),  the  other  way,  but 
modern  decisions  have  settled  the  law),  is  adopted  in  the 
case  of  the  commission  of  equitable  w.,   that  is,  where 

(6)  Ab  to  which,  see  in/ro,  p.  206.  (c)  S.   0.  Butler  v.  K  (1830),  8 

L.  J.  67. 

o  2 
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ornameDtal  trees,  or  trees  which  could  not  otherwise  be 
cut  down  even  by  a  tenant  for  life  unimpeachable  for  w., 
are  cut  down ;  there  also,  as  I  understand  it,  the  proceeds 
are  invested  so  as  to  follow  the  uses  of  the  settlement, 
that  is,  to  go  along  with  the  estate  according  to  the  settle- 
ment giving  the  income  to  the  tenant  for  life,  and  so  on." 
Back  Interest.— In  Bagot  v.  B.  (1863),  32  Beav.  509, 
a  compromise  was  ultimately  arrived  at,  but  Romilly,  M.R., 
in  delivering  judgment  declined  to  allow  interest  against 
the  estate  of  the  waster,  on  account  of  lapse  of  time  and  the 
consequent  expense,  but  held  that  the  amount  received  for 
the  timber  improperly  cut  and    the  minerals  improperly 
gotten  prior  to  the  birth  of  the  plaintiff  (tenant  in  tail) 
should  be  invested  as  part  of  the  settled  estate ;  that  as  to 
that  cut  and  gotten  after  his  birth,  he  was  entitled  to  the 
whole  amount,  as  first  tenant  in  tail,  with  interest  at  £4 
per  cent,  from  the  times  the  moneys  were  received  {d) ; 
that  all  the  amounts  for  timber  and  coal  properly  cut  and 
gotten  should  be  invested  as  part  of  the  settled  estate,  and 
the  estate  of  the  waster  only  charged  with  interest  firom 
his  death.     The  M.R  intimated  at  p.  523  that  he  must 
not  be  held  to  assent  to  the  main  doctrine  established  in 
favour  of  the  owner  of  the  first  vested  estate  of  inherit- 
ance ;  but  the  point  did  not  arise  for  decision,  and  was 
expressly  dissented  from  by  Jessel,  M.R.,  In  re  Caven- 
dish, W.  N.  1877,  p.  198. 

JndidoTis  Cutting  by  Life  Tenant. — Where  the  cutting 
by  a  tenant  for  life  is  such  as  the  Court  would  have 
ordered — of  decaying,  injurious,  or  depreciating  trees — ^the 
interest  on  the  fund  realised  will  be  paid  to  the  life 
tenant,   as  in    Waldo  v.    W.  (1841),  12  Sim.  107,  per 

(d)  See  also  as  to  interest,  Oarthy.  Cotton,  infra,  p.  199;  Phillips  y. 
Hof^ray  (1892),  1  Ch.  465. 
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Shadwell,  V.C.  (e);  Loivndes  v.  Noi^ton  (1877),  6  Ch.  D. 
139,  per  Hall,  V.C. 

Unimpeachable  Life  Tenant. — In  Gent  v.  Hart^ison 
(1859),  John.  517,  successive  tenants  for  life  had  cut 
timber  and  invested  the  proceeds  in  the  names  of  trustees 
to  preserve  contingent  remainders,  receiving  the  income 
themselves.  An  unimpeachable  life  tenant  on  coming 
into  possession  claimed  the  capital  and  all  interest.  Page 
Wood,  V.C,  said :  '*  Where  the  timber  is  properly  cut, 
the  purchase  money  of  the  timber  follows  the  land,  and 
the  tenant  for  life,  although  impeachable  for  w.,  receives 
the  income  during  his  life ;  and  when  you  reach  the  first 
tenant  for  life  unimpeachable  for  w.,  .  .  .  he  takes  the 
capital."  But  he  held  that  this  only  applies  to  a  rightful 
cutting  or  one  adopted  as  such  ;  that  here  the  plaintiff  was 
treating  it  as  wrongful,  and  so  the  case  could  not  be 
decided  in  the  absence  of  the  heir,  who  at  the  time  of  the 
cutting  was  owner  of  the  first  estate  of  inheritance. 
Eventually  the  plaintiff  adopted  the  cutting  and  took  the 
capital  (/). 

So  in  Gresley  v.  Moseley  (1862),  3  De  G.  F.  &  J. 
433,  before  Turner  and  Knight  Bruce,  L.J.J.,  where  the 
plaintiff,  upon  the  death  of  a  tenant  for  life,  became 
tenant  in  tail  in  possession,  and  succeeded  in  setting  aside 
a  purchase  from  the  testator  to  his  solicitor,  who  had, 
since  the  testator's  death,  sold  some  of  the  property  and 
opened  and  worked  mines,  the  plaintiff  was  not  allowed 
interest  on  the  sum  found  due  from  the  estate  of  the 
solicitor,  as  he  in  his  bill  had  offered  to  confirm  the  sales. 
"  He  could  not  otherwise  be  entitled  to  the  moneys  pro- 
duced by  those  sales,  and  he  cannot,  I  think,  be  permitted 

(e)  Cf.  PhilUpa  v.  Barlow  ( 1844),  1 4,         (J)  See  Lowndes  v.  Norton  (1877), 
Sim.  263.  6  Ch.  D.  139. 
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to  say  that  the  sales  were  rightful,  so  as  to  entitle  him  to 
the  purchase  moneys,  but  that  the  mines  were  wrongfully 
opened,  so  as  to  entitle  him  to  the  interest  which  he 
claims,"  per  Turner,  L.J. 

Equitable  W. — Not  only  does  a  tenant  for  life  lose  all 
benefit  in  the  proceeds  of  w.,  as  is  said  in  Seagram  v. 
Knight  (1867),  2  Ch.  628.  but  in  the  case  of  an  unimpeach- 
able tenant,  who  commits  equitable  w.,  Equity  follows  the 
law  so  far  as  to  deprive  him  of  all  interest,  but  **  does 
equity"  in  declaring  the  proceeds  to  form  part  of  the 
settlement  fund,  which  must  be  invested  and  paid  out  to 
the  person  who  is  entitled  to  the  first  estate  of  inheritance 
on  the  death  of  the  life  tenant.  Wdlesley  v.  W.  (1834), 
6  Sim.  497,  per  Shadwell,  V.C.  And  he  will  be  paid 
both  the  principal  and  the  accumulations.  I/ushington  v. 
Boldero  (1851),  15  Beav.  1,  per  Romilly,  M.R.  (S.C.  at 
other  stages,  6  Madd.  149,  Cooper  216.) 

It  is  diflicult  to  say  what  is  the  efiect  of  s.  25,  sub-s.  3 
of  the  Judicature  Act,  1873  (36  &  37  Vict,  a  66),  whereby 
it  is  enacted  that  "  An  estate  for  life  without  impeachment 
of  w.  shall  not  confer  or  be  deemed  to  have  conferred  upon 
the  tenant  for  life  any  legal  right  to  commit  w.  of  the 
description  known  as  equitable  w.,  unless  an  intention  to 
confer  such  right  shall  expressly  appear  by  the  instrument 
creating  such  estate."  It  will  be  remembered  that  the 
whole  foundation  for  the  interposition  of  Equity  was  the 
existence  of  the  legal  right  whereby  the  timber  or  minerals 
severed  became  the  property  at  law  of  the  tenant  unim-* 
peachable  for  w.,  that  Equity  then  seized  on  his  conscience, 
and  defeating  his  legal  right,  preserved  the  value  of  the 
w.  as  part  of  the  settled  property,  depriving  the  waster  of 
all  interest.  But  where  there  is  no  legal  right,  there  is 
no  ground  for  the  interposition  of  Equity,  and  the  absence 
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of  legal  right  Id  the  tenant  for  life  sets  up  the  legal  right 
of  the  owner  of  the  first  vested  estate  of  inheritance,  for 
all  property  must  vest  in  some  one.  This  sub-s.  does  not 
apply  to  any  tenant  but  a  tenant  for  life.  Probably 
the  Courts  will  be  ingenious  to  find  a  way  of  upholding 
the  former  law. 

Representatives. — In  Lansdov/tie  v.  i,  (1815),  1  Madd. 
140,  the  representatives  of  one  who  had  committed 
equitable  w.  were  held  liable  to  account  for  the  profit 
made  by  him. 

Constmction. — Where  a  testator  had  directed  trustees 
pending  the  birth  of  a  tenant  in  tail  to  pay  *'  rents  and 
profits"  to  the  person  next  in  remainder,  Thurlow,  L.C., 
held  that  proceeds  of  timber  wrongfully  cut  by  a  pre- 
ceding life  tenant,  but  sold  under  the  order  of  the  Court, 
should  go  in  the  same  manner.  Dare  v.  Hopkins  (1788), 
2  Cox  110;  cf.  Fei^^and  v.  Wilsm  (1845),  4  Hare  at 
p.  373. 

In  Blake  v.  Peters  (1863),  1  De  G.  J.  &  S.  345,  C.  A., 
the  estate  of  a  tenant  in  fee  simple  subject  to  an  executory 
devise  over  and  a  clause  of  forfeiture  on  cutting  except 
for  repairs,  was  held  liable  to  refund  the  value  of  timber 
cut  with  interest  from  his  death. 


COLLUSION. 

The  celebrated  case  of  Garth  v.  Cotton  (1753),  1  W, 
&  T.  L.  C,  before  Lord  Hardwicke,  was  the  first  case 
in  which  the  Court  of  Chancery  intervened  to  prevent  the 
misuse  of  legal  powers  in  a  matter  of  collusive  w.,  agreed 
on  and  carried  out  by  tenant  for  life  and  remainderman. 
It  was  there  decided  that  where  by  collusion  between 
the  life  tenant  and  the  owner  of  the  first  vested  estate 
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of  inheritaace,  timber  was  cut  in  fraud  of  a  plaintiff,  then 
unborn,  but  who  upon  his  birth  became  owner  of  a  prior 
vested  estate  of  inheritance,  the  Court  would  decree 
satisfaction  (amount  admitted  in  this  case),  with  interest 
at  £4  p.c.  {g)  from  the  filing  of  the  bill.  "  There  is,"  said 
Lord  Hardwicke,  "in  the  cases  put  of  trees  fallen  by- 
accident,  or  merely  by  the  wrongful  act  of  a  stranger 
or  of  the  tenant  for  life,  no  ground  of  equity  to  take  it 
from  him  (^.e.,  the  remainderman).  But  here  comes  in 
the  force  and  operation  of  the  collusion  in  this  case. 
The  destruction  being  made  by  contrivance  and  collusion 
with  the  remainderman,  and  affecting  his  conscience, 
obliges  this  Court  to  pursue  its  known  maxims  in  laying 
hold  of  it  either  by  restraining  the  act  before  it  be  com- 
pleted, or  decreeing  satisfaction  for  it  afterwards ;  for, 
in  all  cases  where  a  legal  right  is  acquired  or  exercised 
by  fraud  or  collusion,  contrary  to  conscience,  it  is  the  office 
of  this  Court  to  enjoin  it,  or  decree  a  compensation." 

This  case  was  followed  by  Lord  Thurlow  in  Williams 
V.  Bolton  (1784),  1  Cox  72,  where  the  tenant  for  life 
was  also  owner  of  the  first  vested  estate  of  inheritance. 
He  was  ordered  to  pay  into  Court  the  produce  of  the  w. 
with  interest  at  £4  p.c,  there  to  accumulate  until  the 
death  of  the  tenant  for  life  for  the  benefit  of  the  person 
who  should  then  appear  to  be  entitled,  as  it  was  possible 
a  still  earlier  remainderman  might  be  born.  In  the  event 
no  such  person  was  born,  and  on  the  death  of  the  tenant 
for  life  an  order  was  made  giving  the  interest  on  the  sum 
in  Court  to  the  next  tenant  for  life,  then  her  children  took 
an  estate  in  tail  male,  remainder  to  the  wrong-doer  in  fee 
simple.     It  does  not  clearly  appear  what  was  done  with 

(g)  Afl  to  interest,  see  Bagot  v.  B,,  sujprOf  p.  196  ;  Philli}>8  v.  Homfray 
(1892),  1  Ch.  465,  and  Index. 
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the  interest  accumulated  during  the  life  of  the  waster,  but 
probably  it  was  capitalised.  Poidett  v.  Bolton  (1797), 
3  Vesey  374. 

But  where  the  owner  of  the  first  vested  estate  of 
inheritance  has  acquiesced  and  encouraged  an  arrangement 
between  the  first  tenant  for  life  and  the  next,  who  was 
unimpeachable  of  w.,  under  which  the  latter  cut  timber, 
she  was  restrained  from  bringing  an  action  at  law.  Aston 
V.  A.  (1750),  1  Vesey  396. 

In  Birch-Wolfe  v.  Birch  (1870),  9'Eq.  683,  James, 
V.C.,  refused  to  apply  the  principle  of  Garth  v.  Cotton  on 
the  ground  that  the  w.  was  trivial. 
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Wherever  timber  required  cutting  and  there  was  no  one 
ill  possession  of  the  estate  with  a  right  to  cut,  it  was 
formerly  necessary  in  all  cases  to  conamence  an  action 
in  the  Court  of  Chancery  to  have  the  timber  cut  under  the 
direction  of  the  Court. 

To  a  great  extent  this  necessity  has  been  met  by  the 
Settled  Land  Act,  1882,  which  enacted  in  s.  35,  sub-s.  1 
(see  Appendix),  that  "Where  a  tenant  for  life  is  impeach- 
able for  w.  in  respect  of  timber,  and  there  is  on  tlie  settled 
land  timber  ripe  and  fit  for' cutting,  the  tenant  for  life, 
on  obtaining  the  consent  of  the  trustees  of  the  settlement 
or  an  order  of  the  Court,  may  cut  and  sell  that  timber,  or 
any  part  thereof  (sub-s.  2).  Three  fourth  parts  of  the 
net  proceeds  of  the  sale  shall  be  set  aside  as  and  be  capital 
money  arising  under  this  Act,  and  the  other  fourth  part 
shall  go  as  rents  and  profits.''  This  is  a  distinct  gain  to 
the  tenant  for  life,  who  was  formerly  only  entitled  to 
the  interest  on  the  invested  proceeds. 
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Previous  to  this  the  only  statute  aflFectiug  the  poiut 
was  (1856)  19  &  20  Vict.  c.  120  (Leases  aud  Sales  of 
Settled  Estates,  see  Appendix),  which  empowered  the  Court 
of  Chancery  to  "authorise  a  snle  of  the  whole  or  any 
parts  .  .  •  .  of  any  timber  (not  being  ornamental  timber) 
growing  on  any  settled  estates"  (s.  11). 

Apart  from  these  Acts  the  law  stood  as  follows : 
Where  timber,  not  being  timber  standing  for  ornament 
or  shelter,  was  decaying  or  injuring  the  growth  of  other 
timber,  and  there  was  no  one  entitled  to  cut,  an  appli- 
cation could  be  made  to  the  Court  of  Chancery  in  an 
action  (h)  to  authorise  a  cutting  and  sale.  As  a  general 
rule  timber  wrongfully  felled  belongs  to  the  owner  of  the 
first  estate  of  inheritance,  but  where  the  cutting  is  ordered 
or  ratified  by  the  Court,  "the  proceeds  are  invested,  and 
the  income  given  to  the  successive  owners  of  the  estate, 
until  you  get  to  the  owner  of  the  first  absolute  estate  of 
inheritance,  who  can  take  away  the  money."  Honywood 
V.  H.  (1874),  18  Eq.  at  p.  311 ;  Seagram  v.  Knight  (1867), 
2  Ch.  628  ;  see,  too,  Tooher  v.  Annesley  (1832),  5  Sim.  235 
(form  of  reference  {%)  ) ;  Waldo  v.  W.  (1835),  7  Sim.  261 ; 
Tollemache  v.  T.  (1842),  1  Hare  456;  Field  v.  Brown 
(1859),  27  Beav.  90 ;  Joddrell  v.  J.  (1869),  7  Eq.  461. 

Dowress. — A  dowress  is,  until  her  dower  land  is  set 
out  by  metes  and  bounds,  in  the  same  position  as  a  life 
tenant,  and  is  entitled  to  the  interest  of  one-third  of  the 

{h)  Or  on  petition  under  special  and  plantations  on   the  testator's 

Acts,  A.  0,  T.  Mcurlborough  (1820),  estates,  which  were  in  a  state  of 

5  Madd.  280.     Orders  were  stated  decay,  and  which  would  not  improye 

to  be   of   modern    origin  by  Lord  by  standing,   or    the    standing    of 

Eldon  in  Burgea  v.  Lamb  (1809),  16  which  would  be  prejudicial  to  the 

Yesey,  at  p.  182.  other  trees,  and  which  it  would  be 

(t)  The  form  of  order  in  Tooher  y.  for  the  benefit  of  all  parties  inte- 

Anneshy  was  "  to  inquire  and  state  rested  in  the  estates  to  hayo  felled 

whether  there  were  any  and  what  and  sold."    Shadwell,  Y.O. 
timber  trees  standing  in  the  woods 
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proceeds  of  a  sale  of  timber.  Bishop  v.  B.  (1841),  10  L.  J. 
Ch.  302;  Dicldn  v.  Hamer  (1860),  1  Drew.  &  Stn.  284. 

Although  the  Act  of  1882  does  not  expressly  except 
timber  standing  for  shelter,  it  is  probable  that  the  Court 
would  restrain  a  tenant  for  life  threatening  to  cut  such 
trees,  whether  decaying  or  not.  Lvshington  v.  Boldero 
(1819),  6  Madd.  149,  &c. 

Unimpeachable  Tenant  for  Life. — The  authorities  that  a 
tenant  for  life  unimpeachable  for  w.  is  entitled  to  the 
capital  sum  upon  the  determination  of  the  estates  for  life 
preceding  are  too  numerous  to  mention,  but  reference  may 
be  made  to  Gent  v,  Harrison  (1859),  Johnson  517 ; 
Lowndes  v.  Norton  (1877),  6  Ch.  D.  139.  Even  a 
direction  to  trustees  to  pay  mortgage  debts  out  of  "  rents 
and  profits  "  will  not  deprive  such  a  tenant  for  life  of  his 
rights,  Lovat  v.  Leeds  (1862),  2  Drew.  &  Sm.  75; 
Aspinwallw.  Leigh  (1690),  2  Vern.  218,  see  pp.  149,  152 ; 
though  an  overriding  power  for  the  same  purpose  will, 
Briggs  v.  Oxford  (1852),  1  D.  M.  G.  363. 

Infant — Where  there  is  an  infant  tenant  (in  tail,  &c.)  in 
possession  the  Court  authorises  all  proper  cutting  in  due 
course ;  but  where  he  is  a  remainderman,  only  decaying 
trees  and  those  injuring  the  growth  of  other  trees  are 
cut.  Mildmay  v.  M.  (1792),  4  Bro.  C.  C.  76;  Delapole 
v.  D.  (1810),  17  Vesey  150;  Hussey  v.  H.  (1820),  5 
Madd.  44 ;  Ferrand  v.  Wilson  (1845),  4  Hare,  at  p.  382. 
And  in  Delapole  v.  Z).,  u.s.,  the  Court  directed  an 
inquiry  where  the  life  tenant  would  have  forfeited  his 
estate  to  the  infant  remainderman  if  he  had  himself  cut 
the  trees.  A  similar  course  was  adopted  in  Peters  v. 
Blake  (1837),  6  L.  J.  Ch.  157,  and  Lygon  v.  Beauchamp 
(1832),  ib.  158.  The  proceeds  will  be  invested  to  follow 
the   trusts   of   the   settlement.      Now   by  s.    42   of  the 
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Conveyancing  and  Law  of  Property  Act  (1881),  trustees 
for  infants  appointed  for  the  purpose  and  trustees  for  sale 
have  large  powers  of  felling  timber  and  underwood,  see 
p.  274. 

A  wrongful  cutting  cannot  be  ratified  by  the  Court, 
and  on  the  other  hand  any  one  who  cuts  wrongfully  will 
be  deprived  of  all  interest  in  the  proceeds.  He  who 
cuts  in  this  manner  commits  a  tort  and  should  be  sued 
for  damages  outside  the  settlement,  even  when  they  are 
trustees  acting,  though  bond  Jide^  under  a  void  power. 
Ferrand  v.  Wilson,  u.s.  The  Statute  of  Limitations, 
however,  runs  from  the  time  of  cutting,  though  its 
operation  is  suspended  during  the  time,  if  any,  that  the 
person  who  cuts  is  legal  personal  representative  to  the 
owner  of  the  first  estate  of  inheritance.  Seagrcmi  v. 
Knight  (1867),  2  Ch.  628,  and  see  Index. 

Ratification  of  Proper  Gutting. — The  Court  will  adopt 
and  ratify  a  cutting  which  it  would  ilself  have  authorised, 
though  it  is  dangerous  to  act  without  previous  sanction. 
'*  There  can  be  no  doubt  that  what  a  trustee  would  be 
ordered  by  the  Court  to  do  is  valid  if  done  by  him 
without  the  previous  authority  of  the  Court.  But  I  do 
not  see  how  that  rule  of  Equity  can  apply  to  a  case  where 
the  act  when  done  was  wrongful.  .  .  .  The  remainderman 
in  fee  being  at  the  time  of  the  first  cutting  under  age,  I 
do  not  think  that  the  Court  would  have  been  justified  in 
ordering  the  timber  to  be  cut  upon  the  application  of  the 
tenant  for  life,  merely  because  it  was  ripe  for  cutting." 
Seagram  v.  Knight,  u.s.,  per  Lord  Chelmsford,  L.C.  And 
see  Lowndes  v.  Norton  (1877),  6  Ch.  D.  139  ;  Waldo  v.  W. 
U.S.;  Gent  v.  Hamson,  u.s.  Cf.  Baker'  v.  SehAght  (1879), 
13  Ch.  D.  179,  where  a  tenant  for  life  unimpeachable  of 
w.   had  cut  trees,  decaying  and  injurious  to  other  orna- 
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meutal  trees,  and   the  Court   held   him  entitled  to  the 
proceeds,  and  Bagot  v.  B.  (1863),  32  Beav.  at  p.  522. 

Descent  of  Sale  Moneys. —  The  sale  moneys  remain 
realty  for  the  purpose  of  descent  during  the  time  that  the 
settlement  continues  to  operate  on  them,  Field  v.  Browii 
(1859),  27  Beav.  90  ;  though  in  this  case  the  timber  was 
cut  on  an  estate  which  was  settled  on  Esther  Field  for 
life,  remainder  to  her  children  in  tail  (she  died  childless), 
and  in  the  events  which  had  happened,  remainder  to 
herself  in  fee  simple ;  and .  the  M.R.  (Romilly)  held 
the  timber- moneys  remained  realty  until  the  termination 
of  her  life  estate.  Her  legal  personal  representatives  were 
not  before  the  Court.  And  see  Seagram  v.  Knight^  u.s. 
Phillips  Y.  Daycock  (1867),  W.  N.  54. 

In  Dyer  v.  D.  (1865),  34  Beav.  504,  timber  was  cut 
on  the  estate  of  a  tenant  in  fee  simple,  subject  to  an 
executory  devise  over,  and  this  was  held  to  devolve  as 
personalty  on  his  death  without  issue  and  under  twenty- 
one,  when  the  gift  over  took  eflfect.  As  he  was  without 
impeachment  of  w.  (pee  p.  147),  the  inquiry  was  too 
limited,  and  his  estate  did  not  get  the  benefit  of  the  full 
cutting.  The  inquiry  and  order  for  cutting  applied  only 
to  decaying,  deteriorating,  and  prejudicial  trees,  which 
might  be  cut  for  the  benefit  of  all  parties  interested. 

Special  Case.— In  Claxton  v.  C.  (1690),  2  Vern.  152, 
where  there  was  a  devise  to  the  testator's  widow  for  lift*, 
remainder  to  the  plaintiff  in  fee  upon  condition  that  he 
should  pay  certain  legacies,  with  a  gift  over  on  non- 
payment, the  Court  said  it  was  reasonable  that  the  plaintiff 
should  have  liberty  "to  take  off  the  timber,  making 
satisfaction  to  the  widow  for  breaking  the  ground  by 
carriage,  w.,  &c.";  and  a  reference  was  directed  to  the 
Master  to  see  what  quantity  of  timber  was  necessary  to 


206  THE   LAW   OF   WASTE. 

be  felled  for  payment  of  the  legacies  and  what  might 
conveniently  be  spared,  leaving  sufficient  for  repairs.  But 
this  case  seems  inconsistent  with  the  ordinary  rights  of  a 
life  tenant  to  shade  and  mast. 

The  fund  might  be  ordered  to  be  laid  out  in  lands  to 
be  settled  to  the  same  uses,  as  in  Wickham  v.  W,  (1815), 
19  Vesey  419,  Cooper  288;  Mildmay  v.  M.  (1792),  4 
Bro.  C.  C.  76;  Delapole  v.  D.  (1810),  17  Vesey  150;  or 
in  discharging  incumbrances  on  the  lands,  Lends  v.  Cray 
(1798),  cited  in  Tooker  v.  Annesley,  infra,  at  p.  242. 
And  now  see  and  consider  the  provisions  of  the  Settled 
Estates  Act,  Settled  Land  Acts,  and  Improvement  of 
Land  Act  (Appendix). 

Reference. — As  to  the  form  of  reference  to  a  Master, 
see  Tooker  v.  Annesley  (1832),  5  Sim.  237;  followed  in 
Tollemache  v.  T.  (1842),  1  Hare  457,  and  by  Consett  v. 
Bell  (1842),  1  Y.  &  C.  C.  C.  569,  where  there  was  an 
infant  devisee  for  life,  unimpeachable  for  w.  And  see 
Baker  v.  Sebright  (1879),  13  Ch.  D.  179. 

Investment. — Sale  moneys  may  be  invested  in  per- 
manent improvements.    See  Newman's  S.  E,,  p.  235,  &c. 


WINDFALLS. 

In  Herlakenden*s  Case  (1589),  4  Coke  63  a,  "it  was 
resolved  tliat  if  trees  being  timber  are  blown  down  by  the 
wind,  the  lessor  shall  have  them  (for  they  were  parcel  of 
his  inheritance)  and  not  the  tenant  for  life  or  tenant  for 
years  ;  but  if  they  be  dotards  without  any  timber  in  them, 
the  tenant  for  life  or  tenant  for  years  shall  have  them."  And 
see  the  Countess  of  Cumberland's  Case  (1611),  Moore  812. 

In  Lewis  Bowles'  Case  (1616),  11  Coke  79  6,  1  Rolle 
181,  it  is  said  that  windfalls  ''  which  are  fuel  belong  to  the 
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lessee ;  but  if  they  are  timber,  they  are  the  lessor's  without 
question."  As  regards  the  timber,  if  the  lessee  requires 
it  to  build  the  messuage,  see  p.  194.  And  it  is  further 
said  in  the  same  place  that  windfalls  whicli  are  not  timber 
belong  to  the  lessee.  (So  Broke  39.  82,  of  fruit  trees,  &c.) 
As  to  the  rights  of  a  life  tenant  dispunishable,  see  S.  C, 
supra,  p.  146,  Englefield's  Case  (1591),  Moore  317  arg. 

In  Batenian  v.  Hotchkin  (1862),  31  Beav.  486,  Lord 
Rorailly  said  :  "  The  tenant  for  life  is  entitled  to  have  the 
benefit  of  the  sale  of  all  such  trees  felled  by  the  wind  as 
he  would  be  entitled  to  cut  himself,  and  to  all  fair  and 
proper  thinnings,  and  to  all  coppices  cut  periodically  in 
the  nature  of  crops." 

As  has  been  seen  above,  p.  194,  this  is  one  of  the  cases 
in  which  the  Common  Law  operates,  uncontrolled  by 
Equity,  to  give  the  fallen  timber  to  the  first  owner  of  the 
inheritance  in  esse,  Lewis  Bowles'  Case^  u.s. ;  Udal  v.  U. 
(1649),  Aleyn  81.  "An  estate  in  contingency  is  no  estate, 
and  the  trees  must  become  the  property  of  somebody,  and 
therefore  the  first  remainderman  of  the  inheritance  in  being 
takes  them."  Garth  v.  Cotton  (1753).  1  W.  ifc  T.  L.  C. 
The  same  opinion  was  expressed  by  Hardwicke,  L.C.,  as 
an  obiter  dictum  in  Aston  v.  A.  (1750),  Belt's  Sup.  175. 
See  Bewick  v.  Whitfield  (1734),  3  P.  Wms.  267. 

Regalar  Course  of  Cutting  Trees,  not  Timber.  —  In 
Harrison's  Trusts  (1884),  28  Ch.  D.  220,  170  acres  of 
larch  plantations,  part  of  an  estate  of  434  acres,  were 
conveyed  by  a  marriage  settlement  to  trustees  upon  trust 
for  sale,  so  becoming  personal  estate.  The  trustees  were 
directed  to  pay  the  income,  after  deducting  the  outgoings 
which  they  might  think  fit  to  pay,  to  (in  effect)  the 
plaintiff  for  life,  with  remainders  over.  The  management 
of  the  larch  plantations  is  thus  stated  in  the  report : 


208  THE   LAW   OF   WASTE. 

"For  many  years  a  portion  of  the  income  of  the 
estate  had  been  derived  from  the  annual  thinning  of  the 
larch  plantations  and  the  sale  of  the  larch  trees  so  cut 
down ;  this  for  the  last  five  years  had  averaged  rather 
more  than  £400,  and  for  the  last  three  years  £500.  The 
income  of  the  rest  of  the  estate  was  about  £805  a  year. 
The  larch  plantations  had  been  cultivated  in  the  manner 
customary  in  the  country,  that  is  to  say,  the  land  intended 
to  be  planted  having  been  enclosed  and  properly  prepared, 
young  larches  are  planted  to  about  2,500  to  an  acre.  For 
the  first  fifteen  years  the  young  trees  are  pruned  and 
thinned,  but  there  is  no  profit  from  them,  and  very  little 
from  the  land  on  which  they  are  planted,  but  when  the 
trees  attain  the  age  of  fifteen  years  they  are  regularly 
thinned,  in  order  to  allow  the  proper  growth  of  the  trees 
not  cut  For  about  five  years  the  thinnings  are  of  com- 
paratively little  value,  but  when  the  trees  are  about 
twenty  years  old  the  thinnings  are  sold  for  prop  wood  in 
coal-mines,  and  the  pasturage  in  the  plantation  improves 
from  the  thinning.  In  another  ten  years  the  remaining 
trees  begin  to  mature  and  become  fit  to  be  used  as  *  pit- 
wood  '  for  the  hematite  iron  ore  mines  in  the  neighbour- 
hood, and  from  that  time  till  they  are  about  fifty  years 
old  the  plantations  are  thinned  regularly  for  that  purpose. 
At  that  time  it  becomes  advisable  to  clear  and  replant, 
and  the  same  process  is  repeated." 

With  the  exception  of  between  thirty  and  forty  acres, 
the  damage  done  by  gales  in  the  winter  of  1883-4  was  so 
great  that  the  rest  of  the  plantations  were,  by  the  advice 
of  the  estate  agent,  cleared  for  replanting.  On  the  hear- 
ing of  the  appeal  further  evidence  was  given  to  the  effect 
that  *'  the  average  income  from  the  plantations  since  the 
date  of  the  settlement  had  been  about  £200 ;  that  if  no 


WINDFALLS.  209 

storm  had  occurred  the  probable  income  from  the  thinnings 
would  have  been  about  £500  for  two  or  three  years  longer, 
that  the  income  would  then  have  fallen  to  about  £250  for 
about  fifteen  years,  and  then  it  would  have  become 
necessary  to  begin  to  clear  the  plantations.  After  the 
clearing,  the  plantations  would  have  to  remain  bare  for 
three  or  four  years,  and  then  would  be  replanted.  The 
herbage  under  the  trees  was  let  for  feeding  sheep  at  about 
four  shillings  an  acre."  Baggallay,  L.J.,  after  remarking 
that  larch  are  not  subject  to  the  same  rules  as  timber 
trees,  and  that  they  do  not  throw  up  shoots  from  stools, 
said:  "I  think  that 'the  cultivation  of  this  estate  should 
go  on  exactly  as  it  would  have  done  in  accordance  with 
the  general  custom  of  managing  property  of  this  kind, 
and  in  the  same  way  as  if  there  had  been  no  accident  such 
as|has  been  described.  ...  I  have  come  to  the  conclusion 
that  the  just  and  equitable  arrangement  would  be  to  make 
an  allowance  to  this  lady,  in  respect  of  the  larch  plan- 
tations, at  the  rate  of  £250  a  year,  and  to  direct  that, 
if  necessary,  that  sum  should  be  made  up  by  a  sale  of  an 
adequate  portion  of  the  capital.  That  must,  unless  this 
lady  lives  very  far  beyond  the  ordinary  period  of  life, 
still  leave  a  considerable  amount  for  the  children.  And, 
if  she  does  live  an  additional  period  of  time,  which  we  all 
hope  she  may  do,  the  newly-planted  estate  will  become 
a  very  valuable  estate  for  her  children,  and  they  will  get 
the  benefit  in  that  way.  .  .  .  We  must  order  the  trustees 
to  expend  so  much  money  as  is  necessary  in  properly 
renewing  the  plantations  and  keeping  them  as  plantations, 
and  to  invest  the  residue  of  the  money,  and  then  to  make 
the  lady  the  allowance  I  have  mentioned." 

Realty  or  Personalty. — In   the  case  of  In  re  Ainslie 
(1885),  30  Ch.  D.  485,  a  discussion  arose  between  devisees 
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and  executors  as  to  whether  certain  larch  trees,  which  had 
been  blown  down  in  the  lifetime  of  the  testator,  were 
real  or  personal  estate.  The  Court  of  Appeal  held  that 
the  question  as  to  whether  a  tree  were  alive  was  immaterial, 
and  that  the  only  question  to  be  considered  was  whether 
each  individual  tree  was  severed,  attention  being  paid  to 
the  position  of  the  roots  exclusive  of  the  minuter  filaments. 
Cf.  Llewelhn  (1887),  37  Ch.  D.  317,  at  p.  324. 


PERMISSIVE  WASTE  («), 

By  Termor.  By  Life  Tenant,  not  holding  by  Agreement. 

These  two  are  kept  distinct,  as  the  decisions  have  gone  on  separate 
lines ;  but  in  the  nature  of  things  the  liabilities  of  the  tenancies  are  the 
same. 

Perhaps  no  portion  of  our  subject  has  occasioned  so 
much  difficulty  and  debate  as  the  question  whether  or  not 
a  tenant  is  liable  ratione  tenures  for  permissive  w.  The 
passage  most  often  quoted  iQ  support  of  the  tenant's 
liability  is  from  2  Inst.  145,  where  Lord  Coke  says:  "To 
do  or  make  w.,  in  legal  understanding  in  this  place, 
includes  as  well  permissive  w.,  which  is  w.  by  reason  of 
omission,  or  not  doing,  as  for  want  of  reparation,  as  w. 
by  reason  of  commission,  as  to  cut  down  timber  trees,  or 
prostrate  houses  or  the  like  ;  and  the  same  word  hath  the 
Statute  of  Glouc,  c.  5,  que  aver  fait  w.,  and  yet  is  under- 
stood as  well  of  passive,  as  active  w*,  for  he  that  suflfereth 
a  house  to  decay,  which  he  ought  to  repair,  doth  the  w. 
&c."  So  Co.  Lit.  53  a  and  6,  57  a.  The  negligent  firing 
of  a  house  is  no  doubt  w.,  Co.  Lit.  53  6,  though  not  the 
accidental,  since  6  Anne,  c.  31 ;  8  Bacon  388.  The  words 
in  2  Inst.  145  are  in  thenoselves  rather  indistinct.  What 
ought  he  to  repair  ?    "  Though  there  be  no  timber  growing 

(a)  See  8  Bacon  386,  391 ;  22  Viner  438,  443 ;  7  Gomyn  652. 

p  2 
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upon  the  ground,  yet  the  tenant  at  his  peril  must  keep  the 
houses  from  wasting  " ;  but  this  goes  too  far,  and  there  are 
no  authorities  quoted  for  the  proposition,  those  in  the 
marginal  note  being  referred  to  for  the  next  dictum — that 
no  action  lies  against  him  that  repairs  before  action 
brought.  Anon.  (1568),  3  Dyer  276  a;  Whelpdales  Case 
(1605),  5  Co.  119.  If  we  turn  to  Co.  Lit.  53  a,  we  shall 
find  that  the  learned  author  held  that  a  tenant  is  not 
liable  for  all  permissive  w.,  at  any  rate  in  the  old  statutory 
action.  Thus  he  says  that  it  is  no  w.  to  allow  a  house 
or  wall  to  decay  or  fall  down  if  it  were  uncovered  or 
ruinous  when  the  tenant  came  in,  Bedford  v.  Smith  (1553), 
Dyer  108  6;  Ward  v.  Dettensam  (1561),  Moore  54,  pi.  158  ; 
Maleverei*  v.  Spinke  (1538),  Dyer  35  6.  And  it  appears 
from  Lord  Hale's  notes  that  such  structures  might  even  be 
abated  by  the  tenant,  ib.  &  22  Viner  443.  But  Lord 
Coke  further  says  that  suffering  houses  "  to  be  uncovered, 
whereby  the  spars  or  rafters,  plaunchers  or  other  timber 
of  the  house  are  rotten,"  is  w.,  Lord  Hale  adding,  "  but 
the  bare  suffering  them  to  be  uncovered,  mthout  rotting 
the  timber,  is  not  w.,  9  Jac.  C.  B.,  Knoll's  Case.'^  Again, 
**  If  for  not  scouring  of  a  ditch  or  mote,  the  groundsells  of 
the  house  are  putrefied,  or  trees  cut  down  which  are  in 
defence  of  the  house,  whereby  the  house  by  tempests  is 
blown  down,  w.  shall  be  assigned."  Sticklehome  v.  Ha/tch- 
man  (1586),  Owen  43.  And  if  a  house  be  uncovered  by 
tempest,  this  is  not  w. ;  but  if  the  tenant  suffer  it  to 
remain  uncovered,  so  that  the  timber  is  decayed,  this  is  w., 
12  Hen.  4,  5.  Broke,  Condition,  pi.  40.  So  if  by  reason  of 
want  of  repair,  the  house  is  demolished  by  tempest.  Anon. 
(1564),  Moore  62,  pi.  173.  But  the  tenant  is  not  liable  for 
the  falling  down  of  a  house  which  was  ruinous  at  the  time 
of  the  lease,  though   he   may   cut   timber  to  repair   it, 
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Broke,  W.  130,  Co.  Lit  53  a,  8  Bacon  391 ;  but  not  if  he 
himself  is  responsible  for  the  w.,  ib. 

Resulting  Damage. — The  position  then  seems  to  be 
this — that  a  tenant  is  not  in  general  responsible  for  per- 
missive w.,  where  not  followed  by  actual  substantial 
damage  to  the  premises.  And  with  this  agree  many  of 
Lord  Coke's  placita,  e.g.^  where  he  says  that  to  suffer  the 
pale  to  decay,  whereby  the  deer  is  dispersed,  is  w. ;  so  in 
2  Rolle  Abr.  815,  suffering  a  wood  to  be  open  is  w.,  if 
beasts  enter  and  eat  the  germins ;  so  where  a  tenant 
**  suffers  grouudsells  to  w."  by  allowing  dirt,  &c.,  to 
accumulate,  22  Viner  447. 

Again  (Co.  Lit.  53  &)  "  It  is  w.  to  suffer  a  wall  of 
the  sea  to  be  in  decay,  so  as  by  the  flowing  and  reflowing 
of  the  sea,  the  meadow  or  marsh  is  surrounded,  whereby 
the  same  becomes  unprofitable ;  but  if  it  be  surrounded 
suddenly  by  the  rage  or  violence  of  the  sea,  occasioned  by 
wind,  tempest  or  the  like,  without  any  default  in  the 
tenant,  this  is  no  w.  punishable.  So  it  is,  if  the  tenant 
repair  not  the  banks  or  walls  against  rivers,  or  other 
waters,  whereby  the  meadows  or  marshes  be  surrounded, 
and  become  rushy  and  unprofitable."  It  is  to  be  observed 
on  this,  that  the  learned  commentator  nowhere  says  that 
the  mere  permitting  tlie  banks  to  be  out  of  repair  is  w., 
but  only  where  there  follow  consequences  injurious  to  the 
premises  in  demise. 

The  cases  which  he  cites  in  the  marginal  note,  to 
support  the  proposition,  are,  Anon.  (1564),  Moore,  p.  62, 
where  w.  was  assigned  in  a  marsh,  for  that  the  lessee  suffered 
a  wall  of  the  sea  adjoining  the  said  marsh  to  be  ruinous, 
whereby  per  fluxum  et  refluxum  maris  the  land  was 
surrounded.  Dyer,  C.J.,  said :  "  It  seems  reasonable  that 
if  there  was  a  small  breach  in  the  bank  or  wall,  and  the 
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lessee  did  not  repair,  but  sufiFered  it  to  continue,  so  that 
afterwards  the  violence  of  the  sea  burst  the  wall  and 
surrounded  the  land,  that  this  is  w. ;  but  if  it  was 
suddenly  done  by  the  violence  of  the  water,  then  this 
could  be  pleaded  in  bar  of  the  action.  But  he  said  that 
it  was  a  rare  case  and  asked  the  clerks  if  they  had  any 
precedents  of  such  an  assignment,  and  they  said  that  they 
had  not";  and  the  other  was  Griffith! s  (1564),  ib.  p.  69. 
"  Walter  GriflBth  assigned  w.  in  that  the  lessee  suflfered  the 
banks  of  the  river  Trent,  which  flowed  through  the  said 
lands,  to  be  unrepaired,  whereby  the  water  burst  the 
banks  and  surrounded  the  lands  hy  default  of  the  lessee. 
It  was  held  by  all  the  Justices  that  this  was  w.,  because 
the  Trent  is  not  so  violent  but  that  the  lessee  by  his 
policy  and  industry  could  well  preserve  the  banks,  and 
cause  the  water  to  flow  within  its  limits.  But  the  violence 
of  the  sea  is  such,  that  it  cannot  by  any  policy  be 
restrained ;  wherefore  if  by  tempestuousness  the  sea  bursts 
the  walls  and  surrounds  the  land  this  is  no  w."  And  on 
the  other  hand  is  a  decision  by  Lord  Eldon  in  Coffin  v.  C. 
(1821),  Jac.  70,  refusing  an  injunction  to  protect  premises 
from  the  effect  of  the  sea. 

There  was  no  decision  in  the  case  of  20  H.  6,  5, 
referred  to  in  2  RoUe  Abr.  816,  where  the  author  says, 
"much  more  if  arable  land  is  surrounded  by  such 
default,  for  the  surrounder  washes  away  the  marl  and 
other  manurance  of  the  land."  Broke,  W.  pi.  12,  doubts 
these  dicta.  RoUe,  however,  adds  that  if  a  man  permits 
a  room  to  be  in  decay  by  want  of  plastering  so  that 
the  timber  becomes  putrid,  &c.,  an  action  of  w.  lies. 
And  he  refers  to  three  cases,  WeymoiUh  v.  Gilbert, 
8  Car.  ;  Nowell  v.  Douning,  9  Car. ;  Corbet  v.  Stone- 
house ,  9  Car.,    all   in   Banco   Regis.      Lastly  it   appears 
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that  Lord  Coke  included  in  permissive  w.  destruction 
which  was  caused  by  a  stranger  through  the  sufferance 
of  the  tenant,  and  many  expressions  are  to  be  so 
explained. 

Tenants  at  Will. — We  should  next  notice  a  class  of 
case,  viz.,  that  referring  to  tenants  at  will,  with  regard 
to  whom  it  was  first  held  that  there  was  no  responsi- 
bility for  permissive  w.  This  was  decided  in  the 
Cmmtess  of  Shrewsbury's  Case  (1600),  5  Co.  13  a, 
and  this  was  followed  by  the  numerous  cases  mentioned 
below  (&). 

Lessees  for  Term  of  Tears.  —  But  as  regards  tenants 
from  year  to  year  or  for  longer  periods  the  cases  seem  to 
recognise  some  responsibility  in  the  tenant,  derived  from 
liord  Coke's  views  mentioned  above,  though  the  present 
author  believes  that  there  has  been  no  reported  case  since 
the  sixteenth  century  in  which  such  responsibility  has 
been  the  subject  of  an  action  directly  seeking  to  enforce 
it.  Thus  Lord  Mansfield  said  in  Taylor  v.  Whitehead 
(1781),  2  Douglas  745,  "  By  the  Common  Law,  he  who  has 
the  use  of  a  thing  ought  to  repair  it,"  a  proposition  rather 
too  wide  in  statement;  again  in  Ferguson  v.  —  (1797),  2 
Esp.  590,  5  R.  R.  757,  Lord  Kenyon  held  that  a  tenant 
from  year  to  year  was  only  bound  "to  make  fair  and 
tenantable  repairs,  such  as  putting  in  windows  and  doors 
that  have  been  broken  by  him,  so  as  to  prevent  w.  and 
decay  of  the  premises*'  Then  Lord  Tenterden  at  Nisi 
Prius  said  in  Auworth  v.  Johnson  (1832),  5  C.  &  P.  239, 
that  such  a  tenant  "  is  only  bound  to  keep  the  house  wind 

(h)  Qibaon  v.  Wells  (1806),  1  Bos.  Eorsefall  v.  Mather  (1816),  Holt  N. 

ft  P.  (N.R.)  290;  Heme  v.  Benhow  P.   8  ;  Broum  v.   Crwmp  (1815),  1 

(1815),  4  Taunt.  764  (both,  however,  Marshall  667;  Harriett  v.  Maitland 

being  decisions  that  an  action  on  the  (1847),  16  M.  &  W.  257. 
case  would  not  lie  for  nonfeasance) ; 
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and  water  tight"  considering  the  state  of  the  premises 
when  he  took  them;  and  in  Torriano  v.  Young  {\%^2)^ 
6,  ib.  8,  Taunton,  J.,  held  that  "he  is  not  liable  for 
mere  wear  and  tear  of  the  premises."  Lastly  in  Leach 
V.  Tliomas  (1835),  7  ib.  327,  Patteson,  J.,  said :  "As  the 
defendant  was  tenant  from  year  to  year  only,  he  was  not 
bound  to  do  substantial  repairs;  he  was  only  bound  to 
keep  the  premises  wind  and  water  tight."  And  see  the 
remarks  of  the  Judges  in  Wise  v.  Metcalfe  (1829),  10 
B.  &  C.  299 ;  5  Mao.  &  R  235. 

Whether  the  teuaut  is  liable  for  permissive  w.  or  not, 
it  is  clear  that  an  action  can  only  lie  for  that  which  would 
be  w.  if  there  were  no  stipulation,  "  it  could  not  be  w.  to 
leave  the  premises  in  a  worse  condition  than  A.B.  had 
put  them  into,"  per  Gibbs,  C.J.,  in  Jones  v.  Hill  (1817), 
7  Taun.  392. 

Whether  Lessees  Under  Powers  may  be  made  Disponish- 
able  (c). — ^We  next  come  to  the  cases  of  leases  granted 
under  powers,  and  it  is  submitted  in  advance  that  Yellowly 
V.  Gower  is  correct,  and  that  Davies  v.  2).,  which  was 
intended  to  follow  it,  is  incorrect. 

In  Yellowly  v.  Gower  (1855),  11  Ex.  274,  where  the 
tenant  for  life  under  a  settlement,  himself  dispunishable 
for  w.,  had  an  express  power  of  leasing,  "so  that  the 
tenants  were  not  by  any  clause  or  words  therein  to  be 
contained  to  be  made  dispunishable  for  w.  or  exempted 
from  punishment  for  committing  w.,  anything  therein- 
before contained  to  the  contrary  thereof  in  anywise 
notwithstanding,"  the  tenant  for  life  made  a  lease  under 
which  the  lessee  was  to  some  extent  dispunishable  for 
permissive  w.  by  implication  from  the  fact  that  the  lessor 

(c)  See  MuttJccmj  v.  Cliinn&^^j  (1865),  LI.  &  G.  temp.  Talbot  182  ;  Buirra, 
p.  U7. 
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covenanted  to  do  certain  repairs.  Baron  Parke,  in  deliver- 
ing the  judgment  of  the  Court  on  demurrer,  said :  •*  We 
conceive  that  there  is  no  doubt  of  the  liability  of  tenaots 
for  terms  of  years,  for  they  are  clearly  put  on  the  same 
footing  as  tenants  for  life,  both  as  to  voluntary  and 
permissive  w.,  by  Lord  Coke,  though  the  degree  of  repairs 
required  for  a  tenant  from  year  to  year,  by  modern 
decisions,  is  much  limited.  This  being  so,  the  covenant 
by  the  lessor  to  do  the  repairs  implies  an  exemption  of  the 
lessee."  This  case  seems  quite  consistent  with  the  cases 
already  mentioned,  from  which  it  appears  that  a  tenant 
is  obliged  to  do  such  repairs  as  will  prevent  the  premises 
from  decaying. 

It  is  remarkable  that  the  decision  was  expressly  made 
under  the  first  words  of  the  restraining  clause,  and  not 
under  those  prohibiting  a  lessee  being  made  dispunishable 
for  "  committing  w.,"  although  if  "  faciant  vastum  "  in  the 
statute  includes  permissive  w.,  it  is  diflficult  to  see  why 
"commit  w."  in  a  deed  is  not  to  have  the  same  construc- 
tion. To  have  so  held  would,  however,  have  obliged  the 
Court  to  difier  from  or  follow  the  case  of  Doe  v.  Bettison 
(1810),  12  East  305,  where  a  lease  which  impliedly 
allowed  permissive  w.  was  held  validly  granted  under 
a  power  which  excluded  the  giving  of  authority  to  commit 
w:  It  appears  then,  that  Parke,  B.,  avoided  the  necessity 
of  difiering  from  either  Lord  Coke  or  the  Judges  who 
decided  Doe  v.  Bettison^  by  relying  on  the  distinction 
of  there  being  additional  words  which  were  not  in  the 
earlier  case,  but  which,  it  is  submitted,  should  not  have 
affected  the  construction. 

Where  a  lease  under  a  power  recites  the  power,  it  will 
only  operate  in  so  far  as  it  is  authorised  by  the  power, 
except  as  between  the  donee  of  the  power  and  the  lessee. 
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when  it  raay  operate  by  estoppel.    Doe  v.  Ferrand  (1851), 
20  L.  J.  C.  P.  202  ;  and  see  Ydlowly  v.  Gower,  u.s. 

The  case  of  Nugent  v.  Cuthhert  (1822),  Sugden's  Law 
of  Property  475,  was  decided  on  a  power  similar  to  that 
in  Yellowly  v.  Gower^  and  on  a  lease  under  which  the 
lessee  covenanted  to  repair,  casualties  by  fire  and  war 
excepted.  The  House  of  Lords  upheld  the  lease  on  the 
ground  that  a  tenant,  though  he  may  be  liable  for  w.,  is 
not  liable  for  casualties,  which  means  events  happening 
without  the  default  of  the  tenant.  This  reverses  the 
opinion  of  Lord  Coke,  who  said  :  '*  If  a  house  be  discovered 
by  tempest,  the  tenant  must  in  convenient  time  repair  it," 
Co.  Lit.  53a,  but  this  was  only  founded  on  the  con- 
struction of  a  condition  of  re-entry  in  12  Hen.  4,  5.  See 
Broke,  W.  pi.  69,  22  Viner  449. 

Where  there  are  no  restrictive  words  in  the  power, 
and  the  tenant  for  life,  who  is  the  donee  of  the  power, 
is  himself  dispunishable  for  w.,  the  remainderman  has  no 
right  of  action  against  the  donee  or  the  lessee,  if  the  latter 
commits  w.  This  follows  from  Bray  v.  Tracy  (1625), 
W.  Jones  51,  quoted  in  Viner,  W.,  where  the  tenant  for 
life  had  no  special  power. 

Yellowly  v.  Gower  was  intended  to  be  followed  by 
Kekewich,  J.,  in  Davies  v.  D.  (1888),  38  Ch.  D.  499, 
where  a  tenant  by  the  curtesy,  in  exercise  of  the  power 
conferred  by  the  Settled  Estates  Act,  1877,  40  &  41  Vict, 
c.  18,  demised  an  inn,  the  lessee  covenanting  to  repair, 
•*fair  wear  and  tear  and  damage  by  tempest  excepted." 
By  8.  46  of  the  Act  such  a  demise  must  not  be  made 
without  impeachment  of  w.  The  learned  Judge  held  that 
a  tenant  for  years  is  liable  for  permissive  w.,  and  that 
consequently  the  exception  in  the  lease  was  bad,  as  being 
in  contravention  of  the  statutory  power.     One  of  the  cases 
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much  relied  on  by  Kekewich,  J.,  was  Woodhouse  v.  Walker 
(1880),  5  Q.  B.  D.  404,  which  came  before  a  Divisional 
Court  by  way  of  appeal  from  the  decision  of  a  County 
Court  Judge  who  held  in  favour  of  the  defendant.  A 
testator  devised  certain  hereditaments  to  his  wife  for  life, 
"she  keeping  the  houses  in  repair,"  and,  subject  to  this 
life  estate,  to  the  plaintiff  in  fee  simple  (he'beiog  called  in 
judgment  "the  reversioner").  There  is  no  doubt  what- 
ever that  the  defendant,  the  executor  of  the  tenant  for 
life,  was  liable  to  the  extent  of  the  assets  on  the  implied 
contract  (<i),  but  the  Court  (Lush  and  Field,  J.J.)  pro- 
ceeded further  to  hold  that  the  life  tenant  committed  a 
continuing  tort  by  permitting  the  houses  to  be  out  of 
repair,  and  that  a  right  of  action  against  the  executor 
was  given  by  3  &  4  Vict.  c.  42,  s.  2,  a  point  which  does 
not  seem  to  have  been  argued  fully  and  which  was 
unnecessary  to  the  success  of  the  plaintiff.  It  is  to  be 
further  observed  that  the  decision  of  Kekewich,  J.,  that  a 
tenant  for  years  is  liable  for  fair  wear  and  tear,  is  directly 
at  variance  with  Torriano  v.  Young  and  other  cases 
noted  above,  and  the  decision  that  he  is  liable  for  damage 
by  tempest  is  opposed  to  the  judgment  of  the  House  of 
Lords  in  Nugent  v.  Cuthbert,  u.s.  (and  see  "Accident"). 

Before  leaving  the  subject  of  leases  under  powers,  we 
should  mention  the  case  of  Doe  v.  Stephens  (1844),  6 
Q.  B.  208,  where  liberty  to  the  tenant  to  pull  down  and 
use  the  materials  in  rebuilding  was  held  not  to  conflict  with 
the  power  which  prohibited  giving  authority  to  commit 
w.  or  exempting  the  lessee  from  punishment  for  w.  And 
see  the  chapter  on  "without  impeachment,"  pp.  145-165. 

By  the  Settled  Land  Act,  1890,  s.  7  (Appendix),  a  tenant 

{d)  See  Batthyany  v.  Walford  (1887),  36  Ch.  D.  269,  and  "  legal  personal 
representatives,"  in  Index. 
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for  life  may  make  leases  for  twenty-one  years  ''whereby 
the  lessee  is  not  exempted  from  punishment  for  w." 

Accretion. — Where  a  lessee  with  a  repairing  covenant 
builds  on  the  waste  adjoining  the  premises  in  demise,  with 
his  landlord's  consent,  he  holds  the  new  house  on  the 
same  terms.  White  v.  Wakley  (1858),  26  Beav.  17;  cf. 
Neale  v.  Parkin  (1794),  1  Esp.  229;  WJiitmore  v. 
Humphries  (1871),  7  C.  P.  1. 

Flats. — Apart  from  the  custom  of  a  particular  place, 
the  grantor  of  a  lower  chamber  is  not  liable  to  the  grantee 
for  non-repair  of  the  upper  chambers  or  of  the  roof,  cf. 
Tennant  v.  Goldwin  (1705),  6  Modern  at  p.  314;  but  he 
is  liable  to  the  support  of  an  upper  chamber  granted  by 
him.  Harris  v.  Ryding  (1839),  5  M.  &  W.  at  p.  71.  See 
Clode  on  the  Law  of  Flats. 

Ireland. — By  the  Landlord  and  Tenant  (Ireland)  Act, 
1860,  23  &  24  Vict.  c.  154,  s.  42,  "  Every  lease  of  lands  or 
tenements  made  after  the  commencement  of  this  Act  shall 
(unless  otherwise  expressly  provided  by  such  lease)  imply 
the  following  agreements  on  the  part  of  the  tenant  for 
the  time  being,  his  heirs,  executors,  administrators,  aud 
assigns,  with  the  luudlord  thereof ;  that  is  to  say  : 

"  1.  That  the  tenant  shall  pay,  when  due,  the  rent 
reserved  and  all  taxes  and  inipositious  payable  by  the 
teuaut,  aud  shall  keep  the  premises  in  good  and  substantial 
repair  and  condition." 
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LEASEHOLDERS. 

Not  within  St.  of  Marlbridge. — These  tenants  were 
outside  the  Statute  of  Marlbridge.  Thus  Lord  Coke  says 
in  2  Inst  145  :  "Here  Fermarii  do  comprehend  all  such 
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as  hold  by  lease  for  life,  or  lives,  or  for  years,  by  deed  or 
without  deed.  .  .  .  This  act  extended  not  to  tenant  by 
the  curtesy  (see  p.  3,  supra)^  for  he  is  not  a  farmer ;  but 
if  a  lease  be  made  for  life  or  years,  he  is  a  farmer,  though 
no  rent  be  reserved."  So  Fitz.  N.  B.  59,  **  The  action  of 
w.  doth  not  lie  but  upon  a  lease  made,  or  against  tenant 
by  the  curtesy,  or  tenant  in  dower,  or  guardian." 

But  within  the  St.  of  Oloncester. — On  the  other  hand 
there  is  no  doubt  that  the  Statute  of  Gloucester  did  apply 
to  tenants  other  than  leaseholders.  Thus,  Manning  v.  3f. 
(1612),  2  Rolle  Abr.  828,  was  a  case  in  which  the 
defendant  was  life  tenant  of  one  moiety  and  tenant  in  tail 
of  another  moiety  under  a  will,  and  in  respect  of  the 
former  estate  was  liable.  So  Lord  Coke  says,  in  2  Inst. 
302 :  "  He  that  hath  an  estate  for  life  by  conveyance  at 
the  Common  Law,  or  by  limitation  of  use,  is  a  tenant 
within  this  statute.  .  .  .  An  occupant  is  within  this  law 
(p.  301).  ..  .  Albeit  tenant  in  tail  apr^s  possibility  of 
issue  extinct  doth  hold  but  for  life,  and  so  within  the 
letter  of  this  lavjy  yet  is  he  out  of  the  meaning  thereof  in 
respect  of  the  inheritance  which  was  once  in  him,  in 
respect  whereof  his  estate  is  by  law  dispunishable  of  w., 
but  his  assignee  shall  be  punished  for  w.  by  this  statute," 
p.  302.     See  p.  159,  supra. 

This  being  the  case  it  is  rather  remarkable  that  the 
Chancery  cases  have  not  as  a  rule  been  quoted  at  Common 
Law,  and  that  the  Common  Law  cases  have  not  always 
been  quoted  in  Equity,  although  both  Courts  were  pro- 
fessing to  act  under  the  same  statutes. 

Not  liable  in  Equity. — It  will  now  be  seen  that  Courts 
of  Equity  never  imposed  liability  for  permissive  w.  on 
this  class  of  tenants,  except  in  the  case  of  Parteriche  v. 
Pawlet  (1742),  2  Atk.  383. 
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The  decision  which  has  long  been  the  leading  authority 
on  the  point  is  that  of  Powys  v.  Blagrave  (1854),  4  D. 
M.  G.  448,  where  Cranworth,  L.C.,  said,  p.  458:  "This 
Court  has  always  declined  to  interfere  against  mere 
permissive  w.,  Castlemain  v.  Craven,  22  Viner  523. 
There  the  Master  of  the  Rolls  said :  '  The  Court  never 
interposes  in  case  of  permissive  w.  either  to  prohibit  or 
give  satisfaction,  as  it  does  in  case  of  wilful  w.'  On  this 
ground,  relief  was  refused  in  Wood  v.  Gaynon"  (1760), 
Amb.  395,  where  the  M.R.  declined  to  make  a  precedent. 
So  in  Lansdowne  v.  L.  (1820),  1  J.  &  W.  522;  Birch- 
Wolfe  V.  Birch  (1870),  9  Eq.,  at  p.  692. 

The  case  which  has  concluded  the  discussion  in  favour 
of  the  tenant  for  life  is  that  of  In  re  Cartwright,  Avis  v. 
Newman  (1889),  41  Ch.  D.  532.  The  legal  life  tenant 
under  a  will  had  allowed  the  buildings,  gates,  and  fences 
on  the  devised  land  to  fall  into  a  dilapidated  condition.  Re- 
ferring inter  alia  to  Yellowly  v.  Goiver,  u.s.,  Kay,  J.,  held  : 
"  Since  the  Statutes  of  Marlbridge  and  of  Gloucester  there 
must  have  been  hundreds  of  thousands  of  tenants  for  life 
who  have  died  leaving  their  estates  in  a  condition  of  great 
dilapidation.  Not  once,  so  far  as  legal  records  go,  have 
damages  been  recovered  against  the  estate  of  a  tenant  for 
life  on  that  ground.  To  ask  me  in  that  state  of  the 
authorities  to  hold  that  a  tenant  for  life  is  liable  for 
permissive  w.  to  a  remainderman  is  to  my  mind  a  pro- 
position altogether  startling."  (e)  This  decision  is  in 
agreement  with  that  of  Barnes  v.   Bowling  (1881),  44 

(e)  Some  of  the  statements  of  law  Taun.  764,  are  treated  as  decisions 

in  the  jadgment  appear  inaccurate,  on  tenancies  for  years,  instead  of 

Thns,  it  is  obvious  that  the  Statute  at  will.    Jones  v.  Rillf  7  Taun.  392, 

of  Marlbridge  did  not  apply  to  a  is    similarly   treated),   whereas    the 

tenant  under  a  will,  see  eupray  p.  220 ;  decision  went  entirely  on  the  ground 

also  Gibson  v.  WeUs,  1  Bos.  &  P.  that  the  w.  was  not  proved. 
(N.  R.)  290,  and  Heme  v.  Benbow,  4 
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L.  T.  N.  S.  809,  where  the  tenant  for  life  was  sued  for 
damages  by  a  plaintiflF,  who  appears  to  have  been  equitable 
tenant  pur  autres  vies  in  remainder.  Whatever  his  estate 
was,  the  Divisional  Court  held  that  the  life  tenant  was 
not  liable  for  permissive  w.  And  see  Frith  v.  Cameron 
(1871),  12  Eq.  169,  where  a  tenant  for  life  was  held  not 
liable  to  repair  a  house  which  was  falling  owing  to  the 
nature  of  the  ground.     See  infra,  p.  231. 

Woodhouse  v.  Walker  (1880),  5  Q.  B.  D.  404,  has 
been  discussed  above,  p.  219.  It  is  to  be  observed  that  in 
the  very  recent  case  of  Dashivood  v.  Magniac  (1891),  3 
Ch.  306,  in  which  the  representatives  of  a  tenant  for  life 
were  sued  for  permissive  w.  in  allowing  a  lake  to  become 
foul,  it  was  not  even  suggested  by  counsel  or  the  Court 
that  there  was  any  obligation  on  the  life  tenant  apart 
from  the  condition  imposed  of  keeping  in  repair. 

Blake  v.  Peters  (1863),  1  D.  J.  S.  345,  decided  that  a 
devisee  of  real  estate  with  an  executory  devise  over  is  not 
liable,  but  the  cases  cited  above  are  more  recent  and 
forcible. 

Miscellanea.  Pleading. — A  declaration  of  voluntary  w. 
will  not  support  a  proof  of  permissive  w.,  Martin  v. 
Gilhxim  (1837),  7  Ad.  &  El.  540,  1  Nev.  &  P.  508  ;  nor 
in  an  action  of  covenant  declaring  for  permissive  w.  can 
the  lessor  recover  for  voluntary  w.,  Edge  v.  Pemherton 
(1843),  12  M.  &  W.  187.  This  is  of  course  subject  to  the 
present  large  and  somewhat  lax  facilities  for  amendment. 

InBurance  Moneys. — A  tenant  for  life,  not  being  liable 
for  damage  by  fire,  if  he  insures  a  house  and  a  fire  ensues, 
is  not  bound  to  reinstate  the  premises,  but  he  may  keep 
the  insurance  money  for  his  own  use.  Warwicker  v. 
Bretnall  (1882),  23  Ch.  D.  188. 

Botes. — If  a  life  tenant  will  repair,  he  has  the  same 
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right  as  a  lessee  to  resort  to  timber,  gravel,  &c.,  for  the 
purpose.  See  p.  46,  and  Bewick  v.  Whitfield  (1734),  3 
P.  Wms.  267. 

Recoupment. — A  tenant  for  life  has  no  right  to  be 
recouped  money  laid  out  by  him  in  repairs.  Hamer  v. 
Tilsley  (1859),  Johnson  486  ;  and  see  p.  229. 

Iiynnction  v.  Permissiye  W. — It  should  be  noticed  that 
in  Caldwall  v.  Baylis  (1817).  2  Mer.  408,  an  injunction 
was  granted  against  permissive  w. ;  but  here  the  tenant 
for  life  held  under  a  will,  '*he  keeping  the  premises  in 
tenantable  repair,"  and  in  addition,  the  property  was  of 
copyhold  tenure,  and  so  liable  to  forfeiture  for  permissive 
w.     See  p.  222  and  "  Copyholds." 


THE  BURDEN  OF  REPAIRS. 

The  Jhdy  of  Trustees  as  to  Repairs,  Under  Special  Powers, 

Repairs^    when    payMe     out     of  Express  Ohlhjaiion  to  Reimr  on 

Corpus,  Beneficiary, 

Infants*  Repairs, 

The  question  whether  trustees  are  bound  to  keep 
premises  in  repair  out  of  income  depends  on  the  wording 
of  the  instrument  under  which  they  hold,  for  they  have  no 
general  power  as  against  a  limited  owner  to  apply  any 
part  of  the  income,  otherwise  belonging  to  him,  in  repairs. 
One  point  for  consideration  is :  Who  has  the  right  of 
physically  possessing  the  property  ?  For  if  the  trustees 
have  the  right  to  exclude  the  life  tenant,  it  is  possible 
that  they  also  have  the  right  to  maintain  the  premises  out 
of  the  rents  and  profits.  In  general  the  trustees  have  no 
right  to  possession  as  against  a  tenant  for  life.  Denton  v. 
D.  (1844),  7  Beav.  388. 

In  Powys  V.  Blagrave  (1854),  4  D.  M.  G.  448,  the 
words  of  the  will  directed  the  trustees  after  payment  of 
"the  expenses  of  keeping  my  said  estate  in  repairs,  &c.,  to 
pay  the  overplus  rents  and  profits  "  to  the  tenant  for  life, 
after  which  estate  the  uses  were  legal.  Lord  Cranworth 
held  that  after  the  death  of  the  tenant  for  life,  at  any  rate, 
the  right  of  possession  in  the  trustees  was  intended  to 
cease,   and  said :    "  This  is  quite   inconsistent  with   the 

Q 
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notion  of  a  trust  to  receive  the  rents  and  apply  them  in 
keeping  the  houses  in  repair."  In  the  Court  below,  Kay 
495,  Page  Wood,  V.C.,  had  said :  ''I  can  foresee  no  end  to 
the  demands  which  would  be  made  upon  trustees  by 
remaindermen  coming  into  possession  of  the  trust  property, 
who  might  think  it  not  sufficiently  repaired,  if  they  might 
say  to  the  trustees,  *it  was  your  duty  to  look  after  the 
tenant  for  life,  you  had  the  legal  estate,  and  it  was  your 
business  to  see  that  he  was  performing  all  these  trusts ; 
and  as  you  have  not  done  so  we  shall  fix  you  with  the 
liability/  I  think  that  such  a  doctrine  cannot  possibly 
be  established.  There  is,  therefore,  no  authority  for  my 
interfering  with  the  possession  of  this  property." 

In  Pugh  V.  Vaughan  (1850),  12  Beav.  517,  Lord 
Langdale,  M.R.,  had  held  that  a  direction  to  **pay  the 
rents  and  profits  "  to  the  tenant  for  life,  coupled  with  a 
gift  over  if  he  should  "  interrupt  his  trustees  and  executors 
in  duly  executing  the  trusts,"  showed  that  the  trustees 
were  intended  to  have  the  management  of  the  devised 
property  and  the  receipt  of  the  rents.  He  ofiered  to 
continue  an  injunction  restraining  the  trustees  from  bring- 
ing ejectment  upon  the  plaintiff,  tenant  for  life,  ''under- 
taking to  cut  no  more  timber,  and  to  permit  the  trustee 
to  enter  on  the  land,  at  all  convenient  times,  to  ascertain 
the  state  and  condition  thereof." 

Although  before  the  Settled  Land  Acts  a  tenant  for 
life  could  not  claim  possession  where  large  powers  of 
management  were  vested  in  trustees,  Taylor  v.  T.  (1875), 
20  Eq.  297,  the  Court  might  in  its  discretion  adinit  him, 
Bagot's  Settlement  (1894),  1  Ch.  177,  and  the  passing 
of  the  Settled  Land  Acts  is  an  additional  argument  in  his 
favour,  ib.  and  Wythes  (1892),  2  Ch.  369.  He  must 
give    undertakings  to   insure,  repair,  cultivate,  pay  out- 
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goings,  &c.      Sex   is   no  disqualification,  Newen  (1894), 

2  Ch.  297. 

Reinstatement  payable  oat  of  Capital.  When?  —  In 
Ilaivns  V.  Poyner  (1852),  1  Drew.  174,  a  testator 
bequeathed  leaseholds  specifically  for  life  and  over, 
without  imposing  any  liability  on  the  tenant  for  life 
beyond  those  contained  in  the  covenant  of  the  lease.  It 
was  held  by  Kindersley,  V.C,  that  the  dilapidations 
existing  at  the  testator's  death,  being  liabilities  on  his 
covenant,  must  be  repaired  at  the  cost  of  his  residuary 
estate.  The  learned  Judge  distinguished  this  case  where 
leaseholds  were  settled,  from  the  case  of  a  specific  legacy 
of  leaseholds,  where  as  between  the  legatee  and  the 
residuary  estate  the  legatee  would  be  bound  to  bear  the 
burden  of  the  dilapidations.     Hichling  v.  Bowyer  (1851), 

3  Mac.  &  G.  635.  For  another  case  of  settled  leaseholds 
see  Fitzivillia/ms  v.  Kelly  (1852),  10  Hare  266,  where 
a  similar  result  was  arrived  at  to  that  in  Harris  v. 
Poyner;  and  see  Pinfold  v.  Shillingford  (1877),  46  L.  J. 
Ch.  490,  and  consider  In  re  Baring^  Jeune  v.  Baring 
(1892),  151,  infra,  p.  229. 

In  the  case  of  In  re  Hotchkys  (1886),  32  Ch.  D.  408, 
C.  A.,  the  Court  held  that  the  equitable  tenant  for  life 
was  not  herself  bound  to  repair  property  which  devolved 
upon  her,  out  of  repair,  under  a  will,  but  that  it  was  the 
duty  of  the  trustees,  who  had  a  power  of  sale  in  form  of  a 
discretionary  trust,  to  keep  the  property  in  a  saleable 
condition  by  applying  the  corpus  of  the  settled  property 
for  that  purpose.  In  this  case  the  settled  property 
consisted  of  two  freehold  estates,  one  very  heavily  incum- 
bered, and  of  a  small  sum  of  debenture  stock.  Cotton, 
L.J.,  said,  p.  417:  "When  the  property  has  fallen  into 
bad   repair,  the  question  will  of  course  arise  whether  it 

Q  2 
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is  worth  while  to  do  the  repairs.  It  may  be  that  where 
there  is  a  devise  of  two  estates,  one  subject  to  an  inenm- 
brance  not  made  by  the  testator,  and  the  other  not 
incumbered,  it  may  not  be  worth  while  to  expend  any 
money  out  of  the  unincumbered  estate  for  the  repairs 
of  the  incumbered  one,  for  it  would  be  throwing  away 
money  to  repair  the  property  if  the  circumstances  were 
such  that  no  one  but  the  incumbrancer  would  be  benefited 
by  the  expenditure." 

A  question  closely  allied  to  that  just  mentioned  was 
raised  in  In  re  Courtier  (1886),  34  Ch.  D.  136,  where  the 
testator  gave  all  his  real  and  personal  estate  to  trustees, 
one  of  whom  was  his  wife,  upon  trust  for  his  wife  for  life, 
and  after  her  death  for  sale,  with  power  to  sell  any  of  his 
short  leaseholds.  The  greater  part  of  the  estate  consisted 
of  leaseholds,  and  those  held  for  short  terms  were  in  a  bad 
state  of  repair  at  the  death  of  the  testator.  The  trustees 
claimed  that  the  widow  was  bound  to  reinstate  these  lease- 
holds so  as  to  fulfil  the  covenants  in  the  leases,  and 
thereby  exonerate  the  testator's  estate ;  but  the  Court  of 
Appeal  held  that  she  was  under  no  such  obligation.  This 
action  would  probably  never  have  been  brought,  if  it  had 
not  been  for  the  decision  In  re  Foivler  (1881),  16  Ch.  D. 
723,  in  which  Fry,  J.,  held  that  the  trustees  of  leaseholds, 
settled  by  will  with  no  mention  of  repairs,  were  entitled, 
pending  the  life-interest,  to  apply  the  rents  in  keeping  the 
premises  in  repair  for  the  purpose  of  satisfying  the  cove- 
nants in  the  leases  and  preserving  the  property  for  the 
remainderman.  There  were  no  cases  cited  in  argument  or 
referred  to  in  the  judgment,  and  the  decision  was  dis- 
tinguished in  the  case  of  In  re  Courtier y  u.s.,  on  the 
ground  that  it  was  not  a  case  between  tenant  for  life  and 
remainderman,  and  that  it  was  decided  on  a  particular 
will.     It  is  submitted,  however,  that  the  former  decision 
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must   now   be  treated   as   overruled.      See   Macnolty  v. 
Fitzherbert  (1858),  27  L.  J.  Cli.  272,  infra,  p.  232. 

Again,  where  a  testator  bequeathed  to  trustees  for 
several  persons  in  succession  a  leasehold  house,  the  term 
in  which  was  perpetually  renewable  on  paymeut  of  fines, 
under  a  lease  which  also  contained  covenants  by  the  lessee 
to  pay  the  rent,  repair,  and  insure ;  it  was  held  by 
Kekewich,  J.,  that  the  rent  and  the  necessary  payments 
for  repairs  and  insurance  were  payable  out  of  the  residuary 
estate,  and  that  the  fines  and  expenses  of  renewal  were  to 
be  borne  by  the  beneficiaries  in  proportion  to  their  enjoy- 
ment, as  ascertained  by  actuarial  valuation.  The  learned 
Judge  also  held,  on  considering  the  terms  of  the  will,  that 
the  income  charges  above  mentioned  were  payable  out  of 
the  income  and  not  out  of  the  capital  of  the  residuary 
estate.     In  re  Baring,  Jeune  v.  B.  (1893),  1  Ch.  61. 

Recoupment — Where,  however,  a  limited  owner  has 
himself  done  the  repairs,  though  not  bound  so  to  do,  he 
will  not  in  general  be  entitled  to  be  recouped  the  ex- 
penditure, as  it  may  be  assumed  to  have  been  made,  in 
part  at  least,  from  motives  of  self-interest.  The  case 
usually  cited  as  the  principal  authority  on  this  point  is 
Hibbert  v.  Cooke  (1824),  1  Sim.  &  St.  552,  where  the 
devisee  for  life  of  real  estates  was  not  allowed  the  expense 
incurred  by  her  in  repairing  the  mansion  house  which  had 
been  injured  by  dry-rot;  Leach,  V.C.," considering  that  it 
was  an  expense  to  which  a  tenant  for  life  choosing  to 
occupy  a  mansion  house  must  submit."  This  case  was 
followed  in  Dent  v.  D.  (1862),  30  Beav.  363,  where  the 
life  tenant  had  rebuilt  an  old  farmhouse,  and  buildings, 
and  a  row  of  cottages,  and  later  again  by  LeigKs  Estate 
(1871),  6  Ch.  887  {infra,  p.  233),  where  James,  L.J.,  said  : 
"  We  cannot  sanction  the  fund  being  expended  in  repaying 
the  petitioner  what  he  has  already  expended.     This  is 
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never  done  unless  the  expenditure  was  properly  a  charge 
upon  the  inheritance,  for  which  there  is  no  pretence  here." 
The  expense  had  been  incurred  in  improving  the  mansion 
house.    To  the  same  eflfect  was  Caldecott  v.  Brown  (1842), 

3  Hare  144,  and  see  Nairn  v.  Marjorihanks  (1827),  3 
Russ.  582 ;  Homer  v.  Tilsley  (1859),  Johnson  486 ; 
OrmerodJs  S.  E.  (1892),  2  Ch.  318.  As  to  improvements, 
see  Settled  Land  Act,  1882,  s.  26,  Appendix.  For  a  case 
where  a  life  tenant  had  power  to  charge  the  inheritance 
for  repairs,  see  Skinner  v.  Todd  (1881),  51  L.  J.  Ch.  198. 

As  to  permanent  improvements  made  by  limited  owners 
under  mistake  of  title,  &c.,  see  Neesom  v.  Clarkson  (1844), 

4  Hare  97;  Mathias  v.  M.  (1858),  4  Jur.  N.  S.  780; 
Horlock  V.  Smith  (1 853),  17  Beav.  572  ;  Floyer  v.  Bankes 
(1869),  8  Eq.  115,  &c. 

Building  Improvements  for  Letting. — In  the  recent  case 
of  De  Teissier's  S.  E.  (1893),  1  Ch.  153,  Chitty,  J., 
decided  that  s.  13,  ss.  2  of  the  Settled  Land  Act,  1890 
(Appendix),  could  only  be  invoked  where  the  application 
was  bond  fide  for  the  purpose  of  letting,  and  not  where 
the  life  tenant  intended  to  reside  himself;  and  also,  that 
the  sum  required  could  not  be  charged  upon  the  estate 
of  an  infant  remainderman  unless  it  was  a  case  of  salvage, 
and  then  only  where  there  was  extreme  danger  to  his 
interests,  which  in  this  instance  were  not  seriously 
imperilled  (a). 

INFANT  HEMAINDEHMAN — PRACTICE  OP  THE  COURT. 

Raising  the  Money.^-^There  is  now  no  doubt  that  in  a 
proper  case  the  Court  may  direct  a  sale  of  the  whole  of  an 
infant's  property,  as  in  Garmston  v.  Gaunt  (1845),  1  Coll. 
677,  where  it  was  otherwise  impossible  to  provide  for  the 

(a)  And  see  QasJeelVi  S,  E,  (1894),  1  Ch.  485. 
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renewal  of  the  infant's  leaseholds  for  lives  (b) ;  but  in 
general  only  a  mortgage,  or  a  sale  of  part  of  the  property, 
will  be  directed  (c). 

Benefit  of  the  Infant— jFW^A  v.  Cameron  (1871),  12 
Eq.  169,  was  a  case  of  settlement  in  which  a  residential 
estate  of  small  extent  was  settled  upon  trust  (in  effect)  for 
the  settlor's  widow  for  life,  remainder  to  his  daughter  for 
life,  with  remainder  in  tail  to  infants.  There  was  no  liability 
on  the  widow  to  repair.  The  house,  which  was  built  upon 
a  rubbly  soil,  was  giving  way,  and  it  was  proposed  to 
mortgage  the  freehold  for  the  purpose  of  paying  for  the 
prospective  erection  of  a  new  house  on  a  fresh  site,  and 
this  Malins,  V.C,  sanctioned  "under  the  general  juris- 
diction of  the  Court,"  declaring  it  for  the  benefit  of  the 
infant  remainderman.  There  was  a  power  of  sale  and 
exchange,  but  not  of  mortgage.  Thus,  in  the  case  of  In 
re  Davis  (1858),  3  De  G.  &  J.  144,  a  tenant  for  life  was 
recouped  out  of  money  paid  into  Court  under  the  L.C.C. 
Act,  1845,  for  the  expense  which  she  had  incurred  in 
rebuilding  a  house,  condemned  under  the  Metropolitan 
Buildings  Act  (see  infra,  p.  233).  But  on  the  other  hand 
in  Brunskill  v.  Caird  (1873),  16  Eq.  493,  where  land  was 
strictly  settled  to  legal  uses,  and  there  was  a  direction  to 
apply  accumulations  during  any  minority  in  purchase  of 
more  land,  Selborne,  L.C.,  refused  to  allow  any  portion  of 
the  accumulations  to  be  laid  out  in  repairs,  which 
apparently  were  of  an  ordinary  character.  See  Dunne  v. 
D.   (1855),  7  D.  M.  G,  207,  where  the  C.A.  refused  to 


(b)  But  see  Calvert  v.  Godfrey 
(1848),  6  Beav.  97.  The  Court  will 
not  direct  a  sale  merely  because  it 
wiU  be  for  the  infant's  benefit 

(c)  A  mortgage  for  repairs  will 
not  be  allowed  in  a  creditor's  action 
under  2  &  3  Vict.  c.  60,  s.  1,  where 
power  is  giyen  to  mortgage  infants' 


realty  for  payment  of  the  debts  of 
the  deceased,  to  which  the  infant 
heirs  and  devisees  are  liable.  A 
mortgage  of  an  infant's  property 
may  contain  a  power  of  sale.  Selhy 
V.  Cooling  (1857),  23  Beav.  418.  A 
power  of  Fale  is  conferred  by  the 
Gonveyanoing  Act,  1881,  s.  19. 
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sanction  the  building  of  a  new  wing  under  a  power  to  invest 
in  land,  and  Dd  Teissier's  S.  E.,  supra,  p.  230.  In  Griggs 
V.  Gibson  (1873),  21  W.  R  818,  C.  A ,  both  rebuilding  and 
furnishing  were  allowed,  the  latter  out  of  accumulations. 

In  Macnolty  v.  Fitzherhert  (1858),  27  L.  J.  Ch.  272, 
permanent  repairs  in  restoring  farm  buildings,  left  dilapi- 
dated by  the  testator,  were  allowed  out  of  capital  moneys 
settled  on  the  same  trusts. 

In  re  Jackson  (1882),  21  Ch.  D.  786,  was  a  case 
where  an  infant  was  entitled  as  heir  at  law  to  part  of  a 
deceased's  realty  and  also  to  a  possible  surplus  of  the 
devised  realty,  as  to  which  there  were  certain  existing 
trusts,  not  named  in  the  report.  It  was  proposed  to 
mortgage  the  devised  real  estate  in  order  to  raise  money 
to  pay  for  intended  repairs  on  the  same  property ;  but 
there  were  no  powers  of  sale  or  mortgage  conferred  by  the 
will.  Kay,  J.,  said :  "  I  will  direct  an  inquiry  whether 
any  and  what  repairs  of  houses  which  are  part  of  the 
infant  s  property  are  absolutely  necessary  to  be  done.  I 
think  this  jurisdiction  should  be  jealously  exercised,  and 
only  in  cases  which  amount  to  salvage."  See  Fazakerley 
V.  Culshaw  (1871),  24  L.  T.  773,  as  to  interest,  and 
BHdge  v.  Brown  (1843),  2  Y.  &  C.  181. 

The  case  of  In  re  Household  (1884),  27  Ch.  D.  553, 
further  illustrates  this  principle.  A  testator  devised  and 
bequeathed  his  real  estate  upon  trust  for  R  H.  Household 
for  life,  remainder  to  infants  in  fee  simple.  The  residuary 
personal  estate  was  settled  upon  corresponding  trusts. 
Part  of  the  real  estate  consisted  of  a  farm,  which  two  years 
after  the  testators  death  became  vacant  and  was  unlet. 
The  tenant  for  life  under  the  will  was  willing  to  cultivate 
if  he  could  have  an  advance  of  £1,000  towards  the  expense 
of  stocking,  cultivating,  <fec.,  out  of  the  residuary  per- 
sonalty, he  becoming  personally  responsible  for  the  repay- 
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meut.  This  was  sanctioned  by  Bacon,  V.C.,  upon  evidence 
that  the  arrangement  was  for  the  benefit  of  the  infant 
remaindermen. 

The  last  case  is  that  of  Conway  v.  Fenton  (1888),  40 
Ch.  D.  512,  where  Kekewich,  J.,  authorised  the  trustees  of 
two  marriage  settlements,  each  settlement  being  of  one 
moiety  of  certain  real  estate  and  of  a  substantial  amount 
of  personalty,  to  advance  sufficient  money  from  the 
personal  estate  to  pay  for  such  repairs  as  upon  inquiry 
should  be  shown  to  be  necessary  to  preserve  the  settled 
real  estate.  In  each  case  there  was  a  trust  for  sale  and 
re-investment,  and  in  one  settlement  there  was  a  power 
to  invest  in  real  estate.  The  learned  Judge  commented 
upon  the  fact  that  in  no  case  cited  to  the  Court  had  the 
question  been  argued  whether  the  Court  had  jurisdiction 
to  authorise  contemplated  expenditure,  as  it  certainly  had 
to  repay  past  beneficial  outlay ;  but  the  Court  has  now 
assumed  jurisdiction  in  so  many  cases  that  it  is  safe  to 
conclude  that  its  practice  will  not  be  reversed. 


UNDER   SPECIAL   POWERS. 

Lao.  Act,  1846.— Jn  re  Leigh's  Estate  (1871),  6  Ch. 
887,  was  an  application  by  a  tenant  for  life,  without 
impeachment  of  w.,  for  the  reinvestment  of  purchase 
money,  paid  into  Court  under  the  L.C.C.  Act,  1845, 
partly  in  a  proposed  new  roof  to  the  mansion  house  and 
in  new  farm  buildings,  and  the  rebuilding  of  a  dilapidated 
public-house.  The  remaindermen,  some  of  whom  were 
infants,  objected  to  all  the  expenditure,  except  that  on 
building  or  rebuilding  cottages  and  farm  buildings.  This 
the  Court  allowed  as  a  permanent  augmentation  of  the 
property,  but  refused  all  else,  James,  L.J.,  saying :  "  But 
the  Court  will  not  do  that  if  the  remaindermen  object ; 
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therefore  the  rebuilding  of  the  public-house  canuot  be 
sanctioned.  And  we  cannot  sanction  the  proposed  outlay 
on  the  repairs  and  alterations  on  the  mansion  house,  or 
on  repairs  generally  on  other  parts  of  the  estate.  It  is 
the  duty  of  the  tenant  for  life  to  keep  up  the  buildings, 
although  he  may  be  by  law  dispunishable  for  w." 

The  case  of  Aldred  (1882),  21  Ch.  D.  228,  was 
peculiar  in  its  circumstances  and  should  not  perhaps  be 
pressed  too  far.  The  tenant  for  life  of  two-thirds  of  the 
net  rents  of  a  copyhold  house  and  of  two  leasehold  houses 
petitioned  for  payment  of  the  cost  of  repairing  the  copy- 
hold house  out  of  the  purchase  money  of  the  leaseholds, 
which  at  the  time  of  the  purchase  had  only  ten  years  to 
run.  North,  J.,  allowed  the  petition,  professing  to  follow 
Leigh's  Estate  (u.s.) ;  but  the  largeness  of  the  interest  of 
the  tenant  for  life  in  the  short  term  of  the  leaseholds  must 
have  influenced  the  decision,  being  insisted  on  in  argument. 

Private  Act  or  Settlement. — The  next  case  was  Drake 
V.  Trefusis  (1875),  10  Ch.  364.  Lord  RoUe  had  left  a 
will  by  which  he  directed  the  surplus  income  of  his 
residuary  real  and  personal  estates  to  be  invested  in  land, 
and  by  a  private  Act  powers  of  sale  and  exchange  and 
reinvestment  in  land  were  conferred  on  the  trustees.  The 
life  tenant  desired  that  a  certain  sum  should  be  expended 
by  the  trustees  in  partly  rebuilding  the  mansion  house, 
which  was  burnt  down  after  the  testator's  death,  and  in 
rebuilding  and  repairing  farm  buildings,  which  had  also 
fallen  into  disrepair  since  the  death.  James,  L.J.,  said : 
"  In  my  judgment  there  is  less  difficulty  in  acceding  to  an 
application  of  this  description  where  the  money  arises 
under  the  trusts  of  a  will  or  settlement,  or,  which  is 
the  same  thing,  under  a  private  Act  of  Parliament, 
and  is  dealt  with  under  the  ordinary  jurisdiction  of 
the   Court,    than   where  it   arises   under    the  provisions 
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of  a  public  Act  of  Parliament,  which  prescribes  the 
mode  of  applying  it.  .  .  .  We  never  intended,  however, 
to  go  further  than  this,  that  the  expending  money  in 
building  a  house  on  a  vacant  piece  of  ground  forming  part 
of  the  settled  property  is  in  substance  the  same  thing 
as  buying  a  house,  and  that  the  money  to  be  invested  in 
the  purchase  of  real  estate  may  therefore  be  properly 
applied  in  the  erection  of  new  buildings.  Repairs  and 
permanent  improvements  do  not  come  within  this  prin- 
ciple. I  am,  therefore,  of  opinion  that  the  proposed 
expenditure  in  reinstating  the  mansion  cannot  be 
sanctioned,  nor  any  outlay  in  permanent  improvements 
which  do  not  put  new  buildings  on  the  ground."  See 
Davis,  p.  231,  and  Newmans  S.  E.  (1874),  9  Ch.  681, 
where  all  the  previous  decisions  were  cited,  Ex  p.  Rector  of 
Claypole(1873),  16  Eq.  574;  BruiisUll  v.  Caird,  ib.  493; 
Leslies  5.  T.  (1876),  2  Ch.  D.  185  ;  Speers  Trusts  (1876), 
3  Ch.  D.  262  ;  Donaldson  v.  Z>.,  ib.  743.  In  Bowes  v. 
Strathmore  (1843),  8  Jur.  92,  were  special  powers  of 
administration. 

In  Nether  Stmvey  Vica/t^age  (1873),  17  Eq.  156, 
Jessel,  M.R.,  refused  to  sanction  the  application  of  the 
surplus  of  a  Land  Tax  Redemption  fund  to  repay  a  vicar 
the  expense  of  repairing  the  vicarage  house  and  increasing 
the  accommodation.  And  see  49  &  50  Vict.  c.  54,  s.  6  (1886)- 

Ireland. — By  10  &  11  Vict.  c.  46.  trustees  of  money 
liable  to  be  laid  out  in  land  may  execute  improvements 
with  the  sanction  of  the  Court  of  Chancery,  and  a 
limited  owner  of  such  improvements  is  impeachable  of  w. 
S.  6  (1847). 

OKNERALLY. 

Apart  from  the  Settled  Land  Act,  1882,  s.  33  (Appendix) 
trustees   have  no  power   to  apply  capital  in  repairs   or 
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improvements,  Bostock  v.  Blakeney  (1789),  2  Bro.  C.  C. 
653,  Thurlow,  L.C.,  but  capital  may  rightly  be  expended — 

(1)  Where  it  is  laid  out  in  the  nature  of  salvage,  as  in 
Ferguson  v.  F.  (1885),  17  L.  R  Ir.  552,  C.  A.  {d) 
(distinguishing  Gillihrand  v.  Crawford  (1869),  4  Ir.  R. 
Eq.  35,  k  Dent  v.  D.  (1862),  30  Beav.  363) ;  Pearson's 
Ti^ts  (1873),  21  W.  R.  401. 

(2)  Where  the  money  is  liable  to  be  invested  in  land,  and 
it  is  desired  to  erect  new  buildings  or  rebuild  dilapidated 
houses,  as  in  Leigh's  Estate  and  Drake  v.  Trefu^is,  u.s. ; 
Ilotham's  Trusts  (1871),  12  Eq.  76  ;  Jesse  v.  Lloyd  (1883), 
48  L.  T.  656;  Barrington's  Settlement  (ISGO),  IJ.  &H.  142. 

(3)  Where  a  trustee  has  bo7id  fide  improved  an  estate 
with  capital,  a  beneficiary  can  only  get  an  order  against 
him  on  allowing  him  to  take  to  the  improved  estate  if  he 
wishes.  Vyse  v,  Foster  (1874),  7  H.  L.  318;  Jesse  v. 
Lloyd,  U.S. 

EXPRESS  OBLIGATION   TO   REPAIR   ON   BENEFICIARY. 

The  acceptance  of  a  gift,  whether  conferred  inter  vivos 
or  by  will,  necessitates  the  performance  by  the  acceptor  of 
the  conditions  attached  to  the  gift.  But  such  a  gift  does 
not  raise  a  trust  in  the  donee,  and  therefore  the  remedies 
for  breach  of  trust  cannot  be  pursued.  Kingham  v.  Lee 
(1846),  15  Sim.  396,  per  Shad  well,  V.C. 

Blake  v.  Peters  (1863),  1  D.  J.  S.  345,  before  the 
Lords  Justices,  was  a  strong  case,  in  which  a  devisee  in  fee 
with  an  executory  gift  over  subject  to  a  condition  "  that 
the  said  [devisee]  shall  from  time  to  time  during  his  life 
keep  my  leasehold  and  copyhold  estates  fully  estated  with 
three  lives,"  was  held  personally  liable  for  the  fines  on 
renewals. 

{d)    Q.v.  as  to  liability  of  life  tenant)  iDstigating  expenditure,  and  as  to 
his  recoupment. 


EXPRESS   OBLIGATION   TO    REPAIR   ON   BENEFICIARY.    237 

One  of  the  clearest  cases  for  reference  is  that  of 
Skingley,  a  lunatic  (1851),  3  Mac.  &  G.  221.  This  was  a 
petition  by  the  committee  of  Skingley's  estate  asking  that 
a  mansion  house  which  had  been  burnt  down  should  be 
rebuilt  at  the  expense  of  the  lunatic's  estate.  Skingley 
was  tenant  for  life  under  his  father's  will  of  the  mansion 
house  and  estate,  ''he  committing  no  manner  of  w.  and 
keeping  the  same  messuage  and  premises  in  good  and 
tenantable  repair."  Lord  Chancellor  Truro  held  "that 
the  correct  construction  of  the  words  of  this  will  creates 
an  obligation  upon  the  tenant  for  life  to  rebuild  the 
premises  which  have  been  destroyed  by  accidental  fire." 

This  was  followed  by  Gregg  v.  Coates  (1856),  23 
Beav.  33,  which  is  perhaps  the  most  important  case  on 
this  branch  of  the  law.  There,  a  testator  devised  a  mill 
to  trustees,  but  declared  that  they  should  allow  the 
defendant  to  occupy  the  same,  "so  long  as  he  should 
think  proper  so  to  do,  he  nevertheless  keeping  the  same 
...  in  good  and  tenantable  repair,  &c."  The  defendant 
occupied  until  the  premises  were  burnt  down  on  1st  April, 
1854.  Romilly,  M.R.,  said:  "I  am  of  opinion  that  this 
must  be  treated  as  an  implied  contract,  entered  into  by 
the  person  who  accepts  the  estate.  ...  It  has  been 
suggested,  that  the  non-performance  of  the  condition  does 
nothing  more  than  put  an  end  to  term.  I  think  that  is 
not  so."  And  he  held  that  the  fire  did  not  ipso  facto 
determine  the  occupation. 

In  Dashwood  v.  Magniac  (1891),  3  Ch.  306  {e),  a 
testator  devised  his   estates  upon  trust  for  his  wife  for 

(e)  For  other  instances  of  a  ddTise  other  not,  it  is  a  question  of  con- 

cum  onere^  see  Messenger  y.  Andrews  straction  whether  the  devisee  can 

{lS2S)f4'Rus8A7S; ReesY.EngeJhaek  take  the   one  without    the   other. 

(1871),  12  Bq.  225,  Ac.    Where  two  Warren  v.  Budall  (1860),  1  J.  &  H. 

estates    are    given    by    the    same  1 ;  Hotchkys  (1886),  32  Ch.  D.  408, 

instniment,  one  ewm  anere  and  the  and  oases  there  cited. 
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life,  upon  condition  that  she  should  keep  in  repair  the 
mansion  house  and  "the  outbuildings,  parks,  grounds, 
fences,  gates,  and  appurtenances  thereto  belonging,  in 
good  and  substantial  repair,  ' order,  and  condition."  In 
the  action  a  claim  was  made  against  her  representatives  for 
the  estimated  cost  of  cleansing  an  ornamental  lake  which 
had  been  allowed  to  become  foul,  partly  at  any  rate  in  the 
tenancy  of  the  widow,  but  Chitty,  J.,  held  that  the  con- 
dition did  not  apply  to  cleansing,  &c.,  the  lake,  or  the 
liability  would  have  been  specially  mentioned,  as  was  that 
regarding  the  fences  and  gates ;  but  that  the  life  tenant 
was  bound  to  keep  the  banks  and  sluices  in  good  repair. 

A  direction  that  a  devisee  for  life  should  forfeit  the 
estate  "  should  he  neglect  to  keep  in  complete  repair  the 
column  now  being  erected,"  will  not  oblige  the  devisee,  on 
pain  of  forfeiture,  to  complete  the  erection,  Jolliffe  v. 
Twyford  (1858),  26  Beav.  227,  but  only  to  keep  it  in 
the  same  repair  as  at  the  time  of  the  testator's  death.  An 
incomplete  building  may  be  finished  at  the  cost  of  the 
estate  on  which  it  is  being  erected.  Hihhert  v.  Cooke 
(1824),  1  S.  &  S.  552,  followed  in  Dent  v.  D.  (1862),  30 
Beav.  363.     See  Harris  v.  Foyner,  p.  227. 

Liability  imppsed  on  Trustees  out  of  Income. — ^Where, 
however,  there  is  a  devise  to  trustees  upon  trust  "  out  of 
the  rents  and  profits  to  keep  up  the  mansion  house  and 
all  other  buildings  and  messuages  in  good  repair,  re- 
building, if  necessary,  any  farming  buildings  that  may 
from  time  to  time  require  it,"  and  subject  thereto  in  trust 
for  a  tenant  for  life,  &c.  (/),  Kindersley,  V.C,  said  in 
Cooke  V.  Cholmondeley  (1858),  4  Dr.  326,  the  buildings 
"  must  be  put  in  such  a  state  of  repair  as  will  satisfy  a 

• 

(/)  CF.  Kinneraley  v.  WiUiaiMon  compel  the  tenant  to  pat  premises 
(1870),  39  L.  J.  Ch.  788,  a  tenant  for  in  repair,  where  the  limitations  are 
life  in  remainder  has  no  equity   to      legal. 
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respectable  occupant  using  them  fairly  ;  but  not  in  that 
state  of  repair  which  an  owner  or  tenant  might  fancy.  .  .  . 
As  to  the  form  of  the  suggestions  to  be  given  to  the 
surveyor,  they  must  be  as  follows : 

'*  There  must  be  no  rebuilding  of  the  mansion  or  any 
other  of  the  buildings,  except  farming  buildings,  without 
consent.  In  rebuilding  or  repairing,  regard  must  be  had 
to  the  nature  and  character  of  the  buildings;  and  this 
must  be  kept  in  view,  to  keep  them  of  the  same  nature 
and  character  as  before,  and  of  the  same  materials,  and 
nothing  must  be  done  which  can  improve  them  beyond 
what  they  were  originally.  Regard  must  also  be  had  to 
what  are  the  funds  in  hand,  and  the  surveyor  must 
consider,  having  that  in  view,  what  buildings  should  be 
repaired  at  once,  arid  what  will  be  the  expense  of  so 
doing,  and  what  repairs  should  be  postponed  till  further 
funds  are  available." 

The  next  case  was  Crowe  v.  Crisford  (1853),  17  Beav. 
507,  in  which  Cooke  v.  Cholmondeley  was  not  cited.  The 
whole  real  and  personal  estate  was  devised  and  bequeathed 
to  trustees,  who  were  "out  of  the  rents,  issues,  and 
profits"  to  keep  all  the  houses  and  buildings  **in  good 
and  substantial  and  tenantable  repair."  Some  of  the 
leaseholds,  which  were  settled  in  specie,  were  out  of 
repair  at  the  testator's  death.  Romilly,  M.R.,  held  that 
ordinary  repair  to  them  must  be  paid  out  of  the  income, 
but  **not  such  extraordinary  repairs  as  would  be 
equivalent  to  rebuilding  the  house."  The  words  of  the 
judgment  in  inverted  commas  do  not  seem  to  have  been 
necessary  to  the  decision  of  the  case,  and  are  probably  not 
law  in  view  of  other  decisions.     See  pp.  240,  272. 

On  Life  Tenant  out  of  Income. — Re  Bradbrook,  Lock 
V.  Willis  (1887).  56  L.  T.  106,  went  further  than  the 
last  case,  as  there  was  no  direction  to  repair  "  out  of  the 
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rents  and  profits,"  but  merely  a  devise  to  a  testators  wife 
for  life  of  certain  houses  with  their  buildings,  lands,  and 
appurtenances,  **she  keeping  the  same  in  good  and 
tenan table  repair."  At  the  time  of  the  testator's  death 
the  outbuildings,  being  greenhouses  and  conservatories, 
were  in  complete  disrepair,  and  there  was  evidence  that 
the  testator  did  not  intend  to  keep  them  up,  having  no 
use  for  them.  But  Kay,  J.,  held  that  the  tenant  for  life 
ought  to  have  repaired  them,  and  decreed  that  her  repre- 
sentatives should  pay  the  sum  which  was  reasonably 
necessary  to  put  the  premises  in  the  state  of  repair  in 
which  the  tenant  for  life  ought  to  have  left  them ;  the 
measure  of  damages  was  laid  down  in  Woodhovse  v.  Walker 
(1880),  5  Q.  B.  D.  404 ;  and  see  Joyner  v.  Weeks  (1891), 
2  Q.  B.  31,  a  case  on  a  covenant  to  repair  where  Esher, 
M.R.,  said  :  "The  rule  is  that,  when  there  is  a  lease  with 
a  covenant  to  leave  the  premises  in  repair  at  the  end  of 
the  term,  and  such  covenant  is  broken,  the  lessee  must 
pay  what  the  lessor  proves  to  be  a  reasonable  and  proper 
amount  for  putting  the  premises  into  the  state  of  repair 
in  which  they  ought  to  have  been  left."     See  p.  244. 

On  Trustees  out  of  Income. — Where  similar  directions 
are  given  in  a  case  in  which  a  tenant  for  life  is  only 
interested  in  part  of  the  estates,  it  may  operate  greatly  to 
his  advantage,  instead  of  being  a  burden  upon  him.  Thus 
in  Lethbridge  v.  Z.  (1861),  3  D.  F.  J.  523,  where  large 
estates  were  given  to  trustees  upon  trust  (inter  alia)  to 
repair  and  improve  any  of  the  messuages,  buildings,  lands, 
and  hereditaments,  fixtures,  furniture,  and  effects,  and 
'*  generally  to  make  such  expenditure  in  the  amelioration 
and  improvement  of  the  trust  estate  during  the  con- 
tinuance of  the  trusts  thereby  created,  as  the  trustees  for 
the  time  being  should  think  proper  or  expedient,"  and,  if 
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they  should  thiuk  proper,  to  permit  [the  petitioner]  "to 
occupy  the  mansion  house,  garden,  and  premises,  without 
paying  any  rent  or  compensation  for  the  same,  and 
without  •  .  .  .  being  obliged  at  his  expense  to  keep  the 
same  in  repair,  or  being  at  any  other  expense  than  paying 
the  rates  and  taxes."  The  Lords  Justices  held  that  these 
words  were  suflBcient  to  throw  upon  the  estate  given  to 
the  trustees  not  only  the  burthen  of  keeping  a  vinery  and 
force-pits  in  repair,  but  "also  the  burthen  of  furnishing 
the  gardens  with  any  plants,  shrubs,  or  trees,  which  in 
the  judgment  of  the  trustees  may  be  necessary  for  keeping 
up  the  same,"  and  that  the  petitioner  was  entitled  to 
occupy  the  surrounding  park.  But  see  Colyer,  infray 
p.  272.  And  see  Lombe  v.  Stoughton  (1849),  17  Sim.  84, 
as  to  an  implied  power  to  lay  out  gardens,  &c. 

Miscellanea.  Liability  of  Estate  of  Deceased  Tenant. — 
This  express  liability  for  permissive  w.  may  be  enforced 
against  the  estate  of  the  tenant  after  his  death,  it  being 
a  debt  arising  quasi  ex  contractu.  Batthyany  v.  Walford 
(1887),  36  Ch.  D.  269,  where  a  liability  in  regard  to 
foreign  land  was  enforced  in  a  creditor's  action  in  England. 
And  see  Woodhouse  v.  Walker  (1880),  5  Q.  B.  D.  404, 
which,  however,  is  subject  to  the  criticism,  supra^ 
p.  219. 

Ixynnction. — In  Caldwall  v.  Baylis  (1817),  2  Mer. 
408,  where  a  devise  was  made  to  the  defendant,  "he 
keeping  the  buildings  in  tenantable  repair,"  an  injunction 
was  granted  to  restrain  permissive  w.  This  case  was 
distinguished  in  Powys  v.  Blagrave  (1854),  4  D.  M.  G. 
448.     See  p.  222. 

Reversioner  Renewing  Leaseholds  and  Repairing. — In 
Marsh  v.  Wells  (1824),  2  S.  &  S.  87,  a  reversioner  who 
had  renewed  leaseholds  with  the  privity  of  the  tenant  for 
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life,  and  had  likewise  covenanted  to  repair,  was  held 
entitled  to  an  indemnity  from  the  estate  of  the  latter 
for  the  expense  of  repairing  dilapidations  occurring  in  his 
lifetime. 

The  Thellnsson  Act. — An  important  question  arose  in 
Vine  V.  Raleigh  (1891),  2  Ch.  13,  under  the  Thellusson 
Act  (39  &  40  Geo.  3,  c.  98),  as  to  whether  a  trust  to 
apply  surplus  income  "  in  the  improvement  of  the  landed 
estate  and  in  maintaining  in  good  habitable  repair  houses 
and  tenements  on  the  property,"  was  void  as  an  accumula- 
tion beyond  the  period  allowed  by  the  Act.  The  Court 
of  Appeal  said,  per  Lindley,  L. J.  :  "  All  improvements 
in  substance,  which  can  in  any  fair  sense  be  regarded  as 
coming  under  the  words  *  maintaining  in  good  habitable 
repair  houses  and  tenements,'  appear  to  be  outside  the 
Thellusson  Act  altogether.  .  .  .  There  may  be  building 
land  on  the  estate ;  money  laid  out  in  building  houses  on 
that  land  would  be  within  the  Act." 

Locke  King's  Act,  &a— 17  &  18  Vict.  c.  113;  30  &  31 
Vict.  c.  69  ;  40  &  41  Vict  c.  34,  only  apply  to  an  interest 
in  land  or  hereditaments  charged  with  a  mortgage  debt. 

Oompensation  to  Agricultural  Tenants. — ^The  liability  to 
compensate  an  agricultural  tenant  for  improvements, 
tillages,  manures,  &c.,  is  a  liability  attaching  to  the  person 
in  receipt  of  the  rents  and  profits,  so  that  a  tenant  for  life 
takes  the  land  subject  to  that  burden,  and  he  has  no  right 
over  against  mortgagees,  or  trustees  in  their  position, 
who  are  not  in  possession.  Mansel  v.  Norton  (1883),  22 
Ch.  D.  769,  C.  A. 
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(See  also  under  special  heads.) 

Landlord's  Rights.  Trees. — Where  a  man  leases  a  wood 
which  is  only  great  trees,  the  lessee  cannot  cut  it,  but 
shall  have  only  the  grain  (Broke,  W.  pi.  126),  and  shade 
and  herbage  (8  Bacon  393).  These  rights  prevent  the  lord 
from  entering  and  cutting  down  during  the  tenancy  unless 
he  has  reserved  the  trees.  Thus  it  is  said  in  Mervyn  v. 
Lyds  (1553),  Dyer  90  a:  "The  woods  and  trees  are 
parcel  of  a  lease  and  pass  to  the  lessee  as  well  as  the  land, 
if  they  are  not  excepted  by  it ;  and^  in  proof  of  this,  all 
fruits  and  profits  arising  from  the  fruit  trees  shall  be  the 
lessee's,  and  the  shadow,  and  also  the  branches  and 
loppings  for  fuel,  or  inclosure  of  fences ;  and  although  it 
would  be  a  good  bar  in  w.  for  the  lessee  to  say  that  his 
lessor,  who  is  the  plaintiflF,  did  the  w.,  yet  if  the  lessor 
cut  down  the  trees  without  the  licence  or  against  the  will 
of  the  lessee,  an  action  of  trespass  well  lies  against  him 
by  the  lessee."  In  Liford's  Case  (1615),  11  Coke  46  6,  it 
was  resolved  'Hhat  when  no  exception  is  in  the  lease  of 
the  trees,  the  lessee  has  such  particular  interest  in  the 
tree  as  aforesaid  (fruit,  mast,  shade,  loppings,  &c.),  and  the 
inheritance  of  the  trees  is  in  the  lessor."     And  in  accord 
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with  this  is  Anon.  (1550)  Moore,  No.  23,  p.  6,  where  it 
is  said  that  if  the  lessor  cuts  down  a  tree  and  carries  it 
away,  the  lessee  shall  have  an  action  of  trespass.  See 
Herlakendens  Case  (1589),  4  Coke  62  a,  and  numerous 
others. 

Damages,  Measure  of. — In  an  action  of  w.  the  measure 
of  damages  is  the  value  of  the  injury  done  to  the  reversion, 
less  discount  for  immediate  payment :  Whitham  v.  Ker- 
shaw  (1885),  16  Q.  B.  D.  613,  C.  A.,  where  the  headnote 
is  somewhat  misleading,  as  there  was  no  covenant  against 
w.,  though  the  damages  would  in  either  case  be  the  same. 
In  an  action  for  wrongful  conversion,  which  was  an 
alternative  remedy  in  this  case,  as  the  defendant  had 
removed  and  appropriated  part  of  the  soil  of  the  tenement, 
the  damage  would  be  the  value  of  the  chattel  at  the  time 
of  severance,  ib.  618.  And  see  Buhb  v.  Yelverton  (1870), 
10  Eq.  465.  But  in  an  action  on  a  covenant  to  deliver 
up  in  repair,  which  cannot  be  brought  until  the  end  of 
the  term,  the  measure  of  damages  is  the  cost  of  fulfilling 
the  covenant  by  putting  the  premises  into  the  state 
required  .  Joyner  v.  Weeks  (1891),  2  Q.  B.  31 ;  Hender- 
son V.  Thorn  (1893),  2  Q.  B.  164;  see  supra,  p.  240, 

Bight  of  Entry.  Trees  Excepted. — Where  the  trees  are 
excepted  from  the  demise,  the  lessor  can  by  the  Common 
Law  enter  to  fell  and  carry  away.  1  Wms.  Saunders 
567  n.  He  has  all  the  benefits  of  the  trees,  and  **the 
young  of  all  birds  that  breed  in  the  trees,  and  the  fruits." 
Lifords  Case  (1615),  11  Coke  46  6,  "It  was  resolved 
.  .  .  that  when  the  lessor  excepted  trees,  and  afterwards  had 
an  intention  to  sell  them,  the  law  gave  him  and  them 
who  would  buy,  power  as  incident  to  the  exception,  to 
enter  and  show  the  trees  to  those  who  would  have  them ; 
for  without  sight  none  would  buy,  and  without  entry  they 
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could  not  see  them.  .  .  .  If  I  grant  you  my  trees  in  my 
wood,  you  may  come  with  carts  over  my  land  to  carry  the 
wood."  (And  see  Foster  v.  Spooner  (1583),  Cro.  EUz. 
17.)  This  was  followed  in  Iletvitt  v.  Isham  (1851),  7 
Exch.  77  (Ex.  Ch.),  where  a  parol  reservation  of  trees,  &c., 
from  a  parol  lease  was  construed  as  a  licence,  Parke,  B., 
saying :  "  Wherever  trees  are  excepted  from  a  demise, 
there  is  by  implication  a  right  in  the  landlord  to  enter 
the  land  and  cut  the  trees  at  all  reasonable  times.  If 
indeed  he  leaves  them  on  the  land  for  an  unreasouable 
time,  he  does  more  than  the  law  authorises  him  to  do." 

Trees  Iiyured  by  Stranger. — Where  trees  are  not  ex- 
cepted, both  lessor  and  lessee  can  briug  an  action  for 
injury  to  their  respective  interests  in  trees  cut  or  injured 
by  a  stranger.  Bedingfield  v.  Onslow  (1685),  3  Levinz 
209. 

Entry  on  House. — A  reversioner  in  fee  may  enter  a 
house  in  possession  of  a  tenant  for  years  to  see  if  any  w. 
has  been  committed,  if  there  is  any  defect  in  the  repara- 
tions, and  if  prevented  may  bring  an  action  for  damages. 
Hunt  V,  Dowman  (1618),  Cro.  Jac.  478. 

A  condition  of  re-entry  on  doing  any  w.  applies  to 
"suflFering  houses  to  be  wasted."  2  Inst.  145;  qu.  by  a 
stranger,  see  "  Permissive  W." 

A  lessor  cannot  eject  for  non-fulfilment  of  contract 
when  his  own  prior  covenants  are  unfulfilled.  Doe  v. 
Miyrris  (1809),  2  Taun.  52. 

By  the  Landlord  and  Tenant  (Ireland)  Act,  1860 
(23  &  24  Vict.  c.  154),  s.  38,  "  It  shall  be  lawful  for  the 
landlord  of  any  premises  holden  under  lease  or  other 
contract  of  tenancy  made  on  or  after  the  first  day  of 
January,  one  thousand  eight  hundred  and  sixty-one,  upon 
which   any  w.,  misuser,  or   destruction  shall  have  been 


246  THE   LAW  OF  WASTE. 

committed  or  suffered,  and  his  agent  lawfully  authorised, 
at  any  reasonable  time  to  enter  upon  the  premises  so 
wasted  or  misused,  and  to  inspect  and,  if  necessary,  to 
survey  the  same  for  the  purpose  of  ascertaining  the  nature 
and  extent  of  any  w.  or  injury  done,  or  the  quantity  of 
land  burned  contrary  to  the  provisions  of  this  Act ;  and 
if  any  person  shall  hinder  or  obstruct  such  landlord  or 
agent  in  making  such  entry,  inspection,  or  survey,  he  shall 
forfeit  to  the  said  landlord  a  sum  not  exceeding  ten 
pounds,  to  be  recovered  by  civil  bill  action  in  the  same 
manner  and  with  the  like  appeal  as  in  ordinary  cases  of 
civil  bill  actions."     See  p.  254. 

Covenant  to  Repair.  Breach. — ^Then  there  are  the  cases 
which  rest  upon  the  specific  covenant  to  repair,  as  Elliott 
V.  Wathins  (1835),  1  Jones  Ex.  308,  where  there  was  a 
covenant  to  maintain  the  premises  "and  all  improve- 
ments "  in  good  tenantable  order.  The  tenant  converted 
a  shop  and  dwelling-house  into  a  store,  and  the  jury 
finding  for  the  defendant,  the  Court  ordered  a  new  trial, 
although  the  value  of  the  premises  had  been  increased. 
So  in  London  {Mayor,  dc.)  v.  Hedges  (1810),  18  Vesey 
355,  the  Court  granted  an  injunction  to  restrain  pulling 
down  and  removal  of  materials  shortly  before  the  end  of 
the  term.  In  Bonnett  v.  Sadler  (1808),  14  Vesey  526, 
Eldon,  L.C.,  restrained  the  tenant  under  an  agreement  for 
a  lease  from  altering  a  private  house  into  a  coach-builder's 
loft,  &c.,  as  the  defendant  had  made  fraudulent  represen- 
tations, and  the  alterations  would  be  inconsistent  with  the 
usual  covenant  to  repair. 

Remedies. — A  covenant  to  yield  up  the  premises,  &c., 
does  not  preclude  an  action  for  w.  committed  during  the 
term,  though  the  term  had  expired  at  the  time  of  action 
brought,  and  though  an  action  on  the  covenant  would  also 
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lie.  Kirdyside  v.  Thornton  (1776),  2  W.  Bl.  1111; 
followed  in  Marker  v.  Kenrick  (1853),  13  C.  B.  188, 
where  a  boundary  barrier  of  a  mine  had  been  removed. 
If  the  covenant  is  against  the  commission  of  w.,  the 
covenantor,  sued  on  the  covenant,  is  only  liable  for  that 
which  would  be  w.  if  there  were  no  stipulation  respecting 
it :  Jones  v.  Hill  (1817),  7  Taun.  392.  But  where  the 
lessor  sues  in  w.  and  not  in  covenant,  the  lessee  may  rely 
on  defences  not  available  in  an  action  on  covenant  (and 
vice  vers3»),  e.gr.,  that  he  cut  trees  for  the  purpose  of 
repairing.  "  The  law  would  be  the  same,  if  the  lessor  had 
been  bound  by  the  covenant  that  he  should  repair  the 
house,  &c.,  and  did  not  do  it,  but  the  lessee  had  done  it, 
and  cut  the  trees  for  it  as  above,  he  is  justifiable."  Dyer 
198  6  (1561).  The  lessor  should  have  sued  on  his 
covenant.  Co.  Lit.  54  6  says  that  the  lessee  may  repair 
with  the  timber  growing  upon  the  ground,  though  he  be 
not  compellable.     And  see  under  "  Botes,"  p.  47. 

Oonstrnction  of  Oovenants,  Ac.  —  In  Doe  v.  Price 
(1849),  8  C.  B.  894,  there  was  a  demise  of  land  and 
quarries  with  liberty  to  open  and  work  the  latter  on 
payment  of  a  royalty,  reserving  all  trees,  underwood,  &c., 
with  a  covenant  not  to  commit  w.  in  cutting  trees,  &c. 
This  covenant  does  not  extend  to  prevent  the  lessee  from 
felling  trees  necessary  to  remove  for  the  purpose  of  open- 
ing and  working  the  quarries ;  though  it  does  extend  to 
what  would  be  analogous  to  w.,  viz.,  destruction  of  other 
trees,  &c.,  excepted  from  the  demise. 

A  covenant  to  deliver  up  all  trees  standing,  &c., 
"whole  and  undefaced,  reasonable  use  and  wear  only 
excepted,"  is  not  broken  by  removing  trees  past  bearing 
from  an  overcrowded  orchard.  Doe  v.  Crouch  (1810), 
2  Camp.  449.     But  a  lessee  who  covenants  not  to  remove 
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or  grub  up  breaks  his  covenant  if  he  remove  trees  from 
one  part  of  the  premises  to  another,  and  if  he  take  away 
any  trees,  uuless  they  be  dead.  Doe  v.  Bird  (1833), 
6  C.  &  P.  195. 

See  Love  v.  Pares  (1810),  13  East  80,  for  a  covenant 
by  the  lessor  to  pay  for  all  coppice  of  less  than  ten  years' 
growth;  Goodtitle  v.  Saville  (1812),  16  East  87,  for 
clause  reserving  liberty  to  tenant  to  cut  timber,  &c.,  with 
right  of  pre-emptiou  in  the  lessor;  &neU  v.  S.  (1825), 
4  B.  &  C.  741,  for  covenant  to  deliver  timber  growing  on 
the  premises  for  repairs,  which  is  only  eflFective  so  far  as 
sufficient  and  proper  timber  exists  there. 

In  Nicholson  v.  Roxoe  (1859),  4  De  G.  &  J.  10,  C.  A.,  a 
lease  was  made  of  a  dwelling-house  with  grounds  and 
ornamental  water,  "  and  also  the  control  of  the  plantation 
on  the  opposite  side  of  the  water  for  the  purpose  of 
preventing  trespassers  thereon,  but  so  as  not  to  interfere 
with  the  persons  eniployed  by"  the  landlord.  The 
plantation  was  included  in  a  marginal  plan.  The  Court 
granted  an  injunction  to  prevent  the  lessor  cutting  down 
and  grubbing  up  the  plantation,  which  was  of  larch  and 
ash,  considering  it  sufficiently  clear  that  it  was  to  be 
preserved  for  the  benefit  of  the  dwelling-house.   * 

Warranty  of  Fitness. — The  lessors  demised  a  warehouse 
eo  nomine^  and  covenanted  to  do  substantial  repairs. 
Damage  was  caused  by  reasonable  storage  of  grain.  Fry, 
J.,  said  at  p.  821  :  "If  it  were  necessary  for  me  to  deter- 
mine the  point,  I  shouLl  be  prepared  to  hold  that  no  user 
of  a  tenement  which  is  reasonable  and  proper,  having 
regard  to  the  class  to  which  it  belongs,  is  w.,"  and  held 
that  the  lessor  was  bound  to  repair  the  warehouse,  if  it 
was  bad  when  the  lessee  took  it :  Saner  v.  Bilton  (1878), 
7  Ch.  D.  815.     The  lessors  would  also  be  bound  to  rebuild 
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upon  the  premises  falling  down  through  reasonable  use  : 
Manchester  Bonded,  &c.  v.  Ca?T  (1880),  5  C.  P.  D.  507. 
In  this  case  a  strong  Divisional  Court  held  on  questions 
of  law  submitted  to  them,  as  follows  :  "  It  was  contended 
that  he  was  liable  for  w.  and  destruction,  and  it  was 
argued  that  whenever  a  tenant  actually  destroys  the 
property  demised  he  must  restore  it  or  compensate  his 
landlord  for  its  loss,  unless,  of  course,  in  cases  where 
destruction  is  contemplated,  as  in  mines  and  quarries. 
We  have  no  doubt  that  this  contention  is  well  founded 
where  the  destruction  is  wilful  or  negligent ;  but  there  is 
no  authority  to  show  that  it  applies  to  destruction  by 
using  the  property  demised  in  what  was  apparently  a 
reasonable  and  proper  manner,  having  regard  to  its 
character  and  to  the  purposes  for  which  it  was  intended 
to  be  used.  On  the  other  hand,  this  very  question  had  to 
be  considered  by  Mr.  Justice  Fry  in  Saner  v.  Bilton, 
7  Ch.  D.  815,  and  he  came  to  the  conclusion  that  in  such 
a  case  the  tenant  was  not  liable  for  the  destruction  of  the 
property.  The  question  in  these  cases  is  whether  it  is  the 
tenant's  duty  to  ascertain  what  he  can  do  with  safety  to 
the  property,  or  whether  he  is  not  entitled  to  assume  that 
it  is  fit  to  be  used  for  the  purposes  for  which  it  is  let  and 
for  which  it  is  apparently  fit.  We  are  of  opinion  that  the 
latter  is  the  true  view,  and  that,  in  the  absence  of  an 
express  agreement  to  that  efiect,  a  tenant  is  not  liable  for 
the  destruction  of  the  property  let  to  him  if  such  destruc- 
tion is  in  fact  due  to  nothing  more  than  a  reasonable  use 
of  the  property,  and  any  use  of  it  is  in  our  opinion  reason- 
able provided  it  is  for  a  purpose  for  which  the  property 
was  intended  to  be  used,  and  provided  the  mode  and 
extent  of  the  user  was  apparently  proper,  having  regard 
to   the  nature  of  the  property,  and   to  what  the  tenant 


250  THE   LAW   OF   WA8TB. 

knew  of  it,  and  to  what  as  an  ordinary  business  man  he 
ought  to  have  known  of  it.  To  hold  a  tenant  liable  for 
the  destruction  of  the  property  by  its  reasonable  use  as 
above  explained,  would  be  to  hold  him  liable  for  latent 
faults  and  defects  in  the  property  demised.  We  are  of 
opinion  that  he  is  not  liable  for  such  faults  and  defects,  in 
the  absence  of  express  agreement  on  his  part  imposing 
such  liability  upon  him.  We  are,  however,  of  opinion 
that  prim4  facie  a  tenant  is  bound  to  restore  the  property 
demised  to  him,  and  that  if  such  property  is  destroyed  by 
the  acts  of  himself  or  his  under  tenants,  the  presumption 
is  against  him,  and  he  must  in  order  to  exonerate  himself 
show  that  the  destruction  was  owing  to  causes  for  which 
he  was  not  responsible."  It  was  further  held,  however, 
that  the  lessors  were  not  liable  on  any  implied  warranty 
of  fitness,  as  none  such  exists  in  law,  except  as  to  houses 
let  furnished.     See  "  Permissive  W.",  p.  211. 

Accidental  W. — A  tenant  is  not  responsible  for  acci- 
dental damage,  where  negligence  is  negatived.  Thus  in 
White  V.  McCann  (1851),  1  Ir.  C.  L.  R.  205,  the  jury 
found  that  the  fire  which  occasioned  the  destruction  was 
accidental,  and  therefore  there  was  no  breach  of  duty. 
Blackburn,  C.J,,  at  p.  217  said:  "There  is  no  authority 
or  position  that  the  accidental  destruction  of  premises 
amounts  to  permissive  w.,  or  to  a  tort  on  the  part  of  a 
tenant.  In  Co.  Lit.  53  is  this  passage :  '  Burning  the 
house  by  negligence  or  mischance  is  w/  I  should  strongly 
infer  from  this  that  burning  the  house,  if  not  by  negli- 
gence, is  not  w. ;  and  this  view  of  it  is  confirmed  by  Lord 
Coke,  citing  in  a  subsequent  part  of  the  same  page  the 
passage  from  Fleta  which  has  been  so  much  observed  on  : 
*  Fortuna  autem  et  ignis  vel  hujusmodi  eventus  inopioati 
omnes  tenentes  excusant.'     Mr.  Hargreave  appears  by  his 
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note  to  treat  both  these  positions,  as  they  plainly  are,  in 
pari  materiA*,  and  the  result  is  that  negligence  is  the  cause 
of  the  tenant's  liability,  and  that  mere  accident  does  not 
naake  him  constructively  guilty  of  permitting  or  suffering 
the  premises  to  be  consumed  by  fire.  I  would  draw  the 
same  conclusion  from  the  words  of  the  Statute  of  Marl- 
bridge,  'non  faciant  vastum';  and  the  exposition  of 
these  in  2  Inst.  145  :  ...  All  these  passages  and  phrases 
point  to  the  omission  of  acts  which  it  was  the  tenant's 
duty  to  do,  and  which  wrongful  omission  causes  the  injury 
complained  of.  They  therefore  seem  to  be  quite  at 
variance  with  the  notion,  that  where  the  injury  is  the 
sole  result  of  accident,  and  there  is  no  neglect  of  duty,  the 
w.  can  be  permissive."  (a)     See,  too,  p.  211,  supra. 

And  as  to  immunity  from  accidental  injury,  see 
Britton,  fol.  168. 

"  If  a  house  is  thrown  down  by  a  great  wind,  this  is 
not  w. ;  so  if  apple  trees  are  uprooted,  it  is  not  w.  if  the 
lessee  afterwards  cuts  them ;  so  if  a  house  is  abated  by 
lightning."  Co.  Lit.  53  6;  2  Rolle  Abr,  820 ;  Bacon,  W. 
(E).  Each  authority,  the  later  copying  from  the  earlier, 
proceeds  to  say  that  a  lessee  who  well  repairs  sea  or  river 
banks  is  not  responsible  for  tempest  or  unusual  floods. 
See  supra^  p.  213.     Nugent  v.  Cuthbert^  p.  218. 

No  person  is  now  liable  in  England  for  accidental  fire, 
except  under  a  contract  to  that  effect  between  landlord 
and  tenant.     6  Anne,  c.  31  ;  14  Geo.  3,  c.  78,  s.  86. 

Injury  to  Sporting  Rights. — A  landowner  who  has  let 
the  shooting  over  his  estate  is  not  thereby  precluded  from 
cutting  timber  or  coppice  in  the  ordinary  and  proper 
course  of  management.     '^  The  right  of  shooting  is  a  right 

(a)  AU  tenants  are  ezcladed  from  the  benefit  of  the  Irish  Act  as  to 
accidental  fire,  2  Geo.  1,  c.  5. 
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to  shoot  over  the  lands  as  the  lands  may  happen  to  be 
at  the  time,  the  landlord,  of  course,  not  doing  anything 
for  the  express  purpose  of  injuring  the  right  of  shooting." 
There  was  evidence  that  the  trees  required  cutting 
Geams  v.  Baker  (1875),  10  Ch.  355,  before  James  and 
Mellish,  L.J.J. 

In  the  previous  case  of  Pattisson  v.  Gilford  (1874),  18 
Eq.  259,  Jessel,  M.R,  had  refused  an  injunction  to 
restrain  interference  with  the  right  of  shooting  by  making 
a  road,  severing  two  hedges  for  that  purpose,  and  selling 
the  land  in  lots  as  building  land,  though  with  notice  of 
the  shooting  lease.  He  said :  '*  I  should  hesitate  long 
before  I  granted  an  injunction  against  a  defendant,  over 
whose  estate  there  existed  a  right  of  shooting,  to  prevent 
his  building  a  single  house.  Of  course  a  great  deal  would 
depend  on  the  extent  of  the  property,  and  the  nature  of 
the  coverts,  and  so  on  ;  but  I  should  require  to  be  satisfied, 
according  to  the  authorities,  that  by  the  erection  of  a 
house,  or  even  two  houses  if  the  estate  was  a  large  one, 
injury  must  necessarily  and  inevitably  follow.  When  I 
say  inevitably,  I  do  not  use  the  word  in  the  sense  of 
there  being  no  possibility  the  other  way,  because  I  think 
Courts  of  Justice  must  always  act  upon  the  theory  of  very 
great  probability  being  sufficient ; — all  I  mean  is  that  there 
must  be  such  a  great  probability,  that  in  the  view  of 
ordinary  men,  using  ordinary  sense,  the  injury  w^ould 
follow.  But  in  this  case  the  defendant  is  not  going  to  do 
anything  of  the  kind ;  all  he  is  going  to  do  is  what  he 
has  an  undoubted  right  to  do,  to  sell  the  estate." 

And  see  "  Profit  a  Prendre  ",  p.  336. 

Where  there  is  a  covenant  for  quiet  enjoyment, 
whether  expressed  or  implied,  as  in  a  lease  under  the  Con- 
veyancing Act,   1881,   the  landowner  will   be  restrained 
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from    acts   which    interfere.      Such    a   covenant    is    not 
imported  by  the  Act  into  a  mere  licence. 

Agricnltiiral  Holdings  Act,  1883. — By  the  Agricultural 
Holdings  Act,  1883,  a  ten»nnt  who  executes  the  following 
improvements  with  the  previous  written  consent  of  his 
landlord  is  entitled  to  compensation  at  the  end  of  the 
tenancy:  Sch.  I.  (1)  Erection  or  enlargement  of  buildings ; 
(2)  formation  of  silos;  (3)  laying  down  of  permanent 
pasture;  (4)  making  and  planting  of  osier  beds;  (5)  making 
of  water  meadows  or  works  of  irrigation ;  (6)  making  of 
gardens ;  (7)  making  or  improving  of  roads  or  bridges ; 
(8)  making  or  improving  of  watercourses,  ponds,  wells,  or 
reservoirs,  or  of  works  for  the  application  of  water  power 
or  for  supply  of  water  for  agricultural  or  domestic 
purposes;  (9)  making  of  fences;  (10)  planting  of  hops; 
(11)  planting  of  orchards  or  fruit  bushes;  (12)  reclaiming 
of  waste  land;  (13)  warping  of  land;  (14)  embankments 
and  sluices  against  floods.  And  see  Meux  v.  Cohley 
(1892),  2  Ch.  253,  as  to  the  operation  of  the  Act  on  the 
law' of  w. ;  and  as  to  improvements  under  the  Settled 
Land  Acts,  see  Appendix. 

Notice  of  Claiin. — *'  A  tenant  claiming  compensation 
under  this  Act,  shall,  two  months  at  least  before  the 
determination  of  the  tenancy,  give  notice  in  writing  to 
the  landlord  of  his  intention  to  make  such  claim. 

Landlord's  Olaim  for W. — "Where  a  tenant  gives  such 
notice,  the  landlord  may,  before  the  determination  of  the 
tenancy,  or  within  fourteen  days  thereafter,  give  a  counter- 
notice  in  writing  to  the  tenant  of  his  intention  to  make 
a  claim  in  respect  of  any  w.  or  any  breach  of  covenant  or 
other  agreement. 

"  Every  such  notice  and  counter-notice  shall  state,  as 
far  as  reasonably  m<iy  be,  the  particulars  and  amount  of 
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the   intended    claim."     Agricultural    Holdings   Act   (E.), 
1883  (46  &  47  Vict.  c.  61),  s.  7.    And  see  the  Act  passim. 

Allotment. — By  50  &  51  Vict.c.  26  (1887),  provision  is 
made  for  compensation  on  the  determination  of  a  tenancy 
of  an  allotment  or  cottage  garden  held  of  a  private  land- 
lord (a.  5)  : 

(a)  For  crops,  including  fruit,  growing  upon  the 
holding  in  the  ordinary  course  of  cultivation,  and  for  fruit 
trees  and  fruit  bushes  growing  thereon,  which  have  been 
planted  by  the  tenant  with  the  previous  consent  in  writing 
of  the  landlord. 

(c)  For  drains  and  for  any  outbuildings,  pigsties,  fowl- 
houses,  or  other  structural  improvements  made  by  the 
tenant  upon  his  holding  with  the  written  consent  of  his 
landlord. 

By  53  &  54  Vict.  c.  57  (1890),  the  same  provisions  are 
applied  as  between  a  mortgagee  who  takes  possession  and 
a  tenant  of  the  mortgagor. 

Burning  Land. — By  the  Landlord  and  Tenant  (Ireland) 
Act,  1860  (23  &  24  Vict.  c.  154),  s.  30,  "No  tenant  under 
any  lease  or  other  contract  of  tenancy  conferring  an  estate 
or  interest  less  than  a  perpetual  estate  or  interest  shall 
burn  or  permit  to  be  burned  the  soil  or  surface  of  the 
land,  or  any  part  thereof,  without  the  previous  consent  in 
writing  of  the  landlord,  being  a  person  competent  to  grant 
such  licence,  under  a  penalty  not  exceeding  twenty  pounds 
for  each  statute  acre  or  any  fractional  part  of  an  acre  on 
which  burning  shall  take  place,  to  be  recoverable  by  the 
immediate  landlord  by  civil  bill  action  in  the  county  in 
which  the  tenant  usually  resides,  or  in  the  county  in 
which  the  lands  or  any  part  of  them  are  situate,  at  the 
election  of  the  landlord." 

Summary  Recovery  of  Possession. — By  s.  84,  '*  In  case 
any  such  cottier  tenant,  or  any  tenant  for  a  shorter  period 
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of  tirae  than  a  month,  or  at  will,  or  by  sufferance,  shall 
maliciously  or  wilfully  injure  or  destroy,  or  permit  to  be 
injured  or  destroyed,  any  part  of  the  premises  holden  by 
him,  and  which  the  landlord  is  bound  to  keep  in  repair, 
it  shall  be  lawful  for  the  landlord  to  make  his  complaint 
before  any  one  or  more  Justices  of  the  Peace  for  the 
county,  not  being  interested  in  the  said  premises,  at  Petty 
Sessions,  and  such  Justice  or  Justices  shall  summon  the 
tenant  before  him  or  them,  and  hear  and  determine  such 
complaint;  and  if  it  shall  be  proved  to  his  or  their 
satisfaction  that  such  tenant  committed  or  permitted 
such  injury  or  destruction  upon  the  said  premises,  the 
said  Justice  or  Justices  shall,  by  their  warrant  in  writing, 
direct  any  person  to  be  therein  named  as  special  bailiff  on 
the  part  of  the  landlord  to  deliver  possession  of  the  said 
premises  to  the  said  landlord  or  owner ;  and  such  warrant 
shall  be  obeyed  and  executed  by  such  special  bailiff,  who 
shall  have  full  power  and  authority  so  to  do." 

Irish  Land  Acts. — The  Irish  Land  Act  (1870),  c.  46,  as 
amended  by  the  Act  of  1881,  c.  49,  declared  the  Ulster 
and  other  tenant  customs  to  be  valid,  and  provided  for 
the  payment  of  compensation  to  an  agricultural  or  pastoral 
tenant  disturbed  in  his  holding  by  his  landlord,  or  other- 
wise quitting  his  holding,  in  respect  of  all  improvements, 
i.e.  (s.  70):  (1)  Any  work  which  being  executed  adds  to  the 
letting  value  of  the  holding  on  which  it  is  executed,  and 
is  suitable  to  such  holding;  also,  (2)  Tillages,  manures, 
or  other  like  farming  works,  the  benefit  of  which  is  unex- 
hausted at  the  time  of  the  tenant  quitting  his  holding." 

By  8*  7  of  the  Act  of  1881,  a  flax  scutching  mill  may 
be  suitable  to  a  holding  though  available  also  for  pur- 
poses beyond  those  of  the  holding.  A  tenant  is  not  to 
be  deemed  to  be  disturbed  under  the  Act  of  1870,  if  he  is 
evicted  "  by  reason  of  the  tenant's  unreasonable  refusal  to 
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allow  the  landlord,  or  any  person  or  persons  authorised  by 
him  in  that  behalf,  he  or  they  making  reasonable  amends 
and  satisfaction  for  any  injury  to  be  done  or  occasioned 
thereby,  to  enter  upon  the  holding  for  any  of  the  purposes 
following,  that  is  to  say :  Mining  or  taking  minerals ; 
quarrying  or  taking  stone,  marble,  gravel,  sand,  or  slate ; 
cutting  or  taking  timber  or  turf;  opening  or  making 
roads,  drains,  and  watercourses ;  viewing  or  examining 
the  state  of  the  holding  and  all  buildings  or  improvements 
thereon ;  hunting,  shooting,  or  fishing,  or  taking  game  or 
fish.  Such  eviction  shcill  not  be  deemed  a  disturbance  of 
the  tenant  by  the  act  of  the  landlord,  unless  it  shall  be 
shown  that  the  landlord  is  persisting  in  such  eviction  after 
such  refusal  has  been  withdrawn  by  the  tenant."     S.  14. 

By  the  Land  Law  (Ireland)  Act,  1881,  c.  49,  power  is 
given  to  landlords  and  tenants  of  agricultural  holdings  to 
apply  to  the  Land  Commission  to  fix  a  fair  rent,  which 
when  fixed  is  to  hold  good  for  fifteen  years.  By  s.  5,  "  A 
tenant  shall  not,  during  the  continuance  of  a  statutory 
term  in  his  tenancy,  be  compelled  ...  to  quit  the 
holding  of  which  he  is  tenant  except  in  consequence  of 
the  breach  of  some  one  or  more  of  the  conditions  following: 
(2)  The  tenant  shall  not,  to  the  prejudice  of  the  interest 
of  the  landlord  in  the  holding,  commit  persistent  w.  by 
the  dilapidation  of  buildings  or,  after  notice  has  been 
given  by  the  landlord  to  the  tenant  not  to  commit  or  to 
desist  from  the  particular  w.  specified  in  such  notice,  by 
the  deterioration  of  the  soil.  (5)  The  landlord,  or  any 
person  or  persons  authorised  by  him  in  that  behalf  (he  or 
they  making  reasonable  amends  and  satisfaction  for  any 
damage  to  be  done  or  occasioned  thereby),  shall  have  the 
right  to  enter  upon  the  holding  for  any  of  the  purposes 
following  (that  is  to  say) :  Mining  or  taking  minerals,  or 
digging  or  searching  for  minerals;    quarrying  or  taking 
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etono,  marble,  gravel,  sand,  brick  clay,  fire  clay,  or  slate ; 
cutting  or  taking  tinaber  or  turf,  save  timber  and  other 
trees  planted  by  the  tenant  or  his  predecessors  in  title, 
or  that  may  be  necessary  for  ornament  or  shelter,  and  save 
also  such  turf  as  may  be  required  for  the  use  of  the 
holding;  opening  or  making  roads,  fences,  drains,  and 
watercourses ;  passing  and  repassing  to  and  from  the  sea- 
shore with  or  without  horses  and  carriages  for  exercising 
any  right  of  property  or  royal  franchise  belonging  to  the 
landlord  ;  viewing  or  examining  at  reasonable  times  the 
state  of  the  holding  and  all  buildings  or  improvements 
thereon ;  hunting,  A;c.  .  .  . 

"And  the  tenant  shall  not  persistently  obstruct  the 
landlord,  or  any  person  or  persons  authorised  by  him  in 
that  behalf  as  aforesaid,  in  the  exercise  of  any  right  con- 
ferred by  this  sub-section. 

•*  During  the  continuance  of  a  statutory  term,  all  mines 
and  minerals,  coals  and  coal  pits,  subject  to  such  rights 
in  respect  thereof  as  the  tenant,  under  the  contract  of 
tenancy  subsisting  immediately  before  the  commencement 
of  the  statutory  term,  was  lawfully  entitled  to  exercise, 
shall  be  deemed  to  be  exclusively  reserved  to  the  landlord. 
.  .  .  Provided  that  the  rent  of  any  holding  subject  to 
statutory  conditions  may  be  increased  in  respect  of  capital 
laid  out  by  the  landlord  under  agreement  with  the  tenant 
to  such  an  amount  as  may  be  agreed  upon  between  the 
landlord  and  tenant." 

By  8.  18,  the  prohibition  against  letting  or  sub-letting 
a  holding  is  not  to  apply  to  letting  a  portion  of  the  land 
for  cottages  for  labourers  employed  on  the  holding.  And 
by  8.  19,  the  Court,  on  an  application  to  fix  rent,  may 
impose  conditions  as  to  providing  labourers'  cottages.  So 
where  an  agreement  and  declaration  as  to  fair  rent  is  filed. 

Labourers'  Cottages,  &c,  Act,  1882,  c.  60,  s.  8. 

s 
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By  the  Land  Law  (L)  Act,  1887,  c.  33,  the  Act  of  1881 
was  extended  to  leaseholders  whose  leases  would  expire 
within  ninety-nine  years  of  the  passing  of  the  Act  of  1881. 

MaliciouB  Iiyiiry  by  Tenant.  — "  Whosoever,  being 
possessed  of  any  dwelling-house  or  other  building,  or  part 
of  any  dwelling-house  or  other  building,  held  for  any  term 
of  years  or  other  less  term,  or  at  will,  or  held  over  after 
the  termination  of  any  tenancy,  shall  unlawfully  and 
maliciously  pull  down  or  demolish,  or  begin  to  pull  down 
or  demolish,  the  same  or  any  part  thereof,  or  shall  unlaw- 
fully and  maliciously  pull  down  or  sever  from  the  freehold 
any  fixture  being  fixed  in  or  to  such  dwelling-house  or 
building,  or  part  of  such  dwelling-house  or  building,  shall 
be  guilty  of  a  misdemeanour."  24  k  25  Vict.  c.  97,  s.  13 
(E.  &  L). 

In  the  Larceny  Act,  1861,  c.  96,  ss.  32-39,  are  con- 
tained provisions  for  punishing  any  person  who  steals,  or 
injures  with  intent  to  steal,  trees,  shrubs,  fences,  vegetable 
produce  and  minerals;  and  in  the  following  Act,  c.  97, 
are  provisions  punishing  malicious  injury  to  the  same, 
88.  16-29,  53. 

RENEWABLE   LEASEHOLDS. 

In  the  first  half  of  this  century  there  was  much  dis- 
cussion in  the  Irish  Courts  as  to  whether  a  tenant  for 
lives  renewable  for  ever  was  punishable  or  not  for  w.  No 
doubt  the  words  of  the  statute  were  sufficient  to  cover 
this  case,  but  in  Calvert  v,  Gcbson  (1805),  2  Sch.  &  L. 
561,  Kedesdale,  L.C.,  refused  an  injunction  until  a  Court 
of  Law  should  determine  on  the  right,  saying  that  it  seemed 
to  have  been  considered  in  Ireland  that  these  leases  were 
not  within  the  Statute  of  Gloucester.  A  similar  course 
was  adopted  by  Manners,  L.C.,  in  Conolly  v.  Ely  (1810), 
2  MoUoy  515,  and  Percy  v.  Shanly,  ib. ;  but  in  Pirn  v. 
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Davies  (1817),  1  Hogan  11,  McMahon,  M.R.,  granted  an 
injunction  on  evidence  that  a  large  amount  of  rent  was 
due,  that  the  defendant  refused  to  pay,  and  had  threatened 
to  cut  down  every  tree  and  go  to  America  unless  an 
abatement  of  rent  were  granted.  Again  in  White  v. 
NowlaUy  ib.  21,  an  injunction  was  granted  on  similar 
grounds,  pending  an  action  at  law,  which  resulted  in  a 
recovery  by  the  landlord  of  £400  damages,  as  appears 
from  a  note  to  Purcdl  v.  Nash,  1  Jones  628.  This  was 
followed  by  Flood  v.  George  (1821),  Lyne  on  Leases,  App, 
110,  where  the  tenant  was  decreed  to  pay  the  value  of 
the  trees  cut  down,  and  by  Waterpark  v.  Aiisten  (1822),  1 
Jones  627  n.,  where  the  tenant  was  restrained  from  cutting 
turf  for  sale  (6),  and  in  Bouchier  v.  O Grady  (1825),  2 
Molioy  536,  the  Judges  certified  that  such  a  tenant  cannot 
cut  turf  for  sale,  where  bog  is  demised  with  other  land. 
See  p.  15. 

Another  break  in  the  decisions  was  caused  by  Harris 
V.  Coppinger  (1827),  1  Hogan  478,  where  McMahon, 
M.R,  said  that  he  only  enjoined  where  timber  constituted 
a  great  part  of  the  value  of  the  premises  demised,  or  when 
a  large  arrear  of  rent  was  due.  On  the  other  hand  come 
White  V.  Walsh  (1829),  1  Jones  626  n.,  where  the  tenant 
was  restrained  although  he  alleged  that  he  was  improving 
the  ground  into  pasture,  and  Purcell  v.  Nash  (1836), 
2  Jones  116,  where  an  absolute  injunction  was  issued 
against  quarrying  except  for  necessary  consumption  in 
cultivating  the  lands.  The  injunction  may  have  gone 
too  far  in  including  quarries  open  at  the  date  of  the  lease. 
(See  p.  103.) 

(&)  In  Coppinger  y.  Gubhins,  infroy  does    not    appear,  it  was    equally 

this  was  treated  as  depending  on  the  necessary  to  decide  whether  the  acts 

Goyenant  not  to  commit  or  permit  complained  of  amounted  to  w. 
w.;  bat  eyen  if  this  was  so,  which 

S  2 
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In  Hunt  V.  Broivne  (1837),  S.  &  Sch.  178,  O'Loghlen, 
M.R.,  restrained  a  tenant,  who  had  an  option  of  sur- 
rendering his  lease  at  the  end  of  every  three  years,  from 
converting  meadow  and  pasture  into  a  public  cemetery, 
saying:  "Every  day's  experience  shows  how  very  un- 
certain the  duration  of  an  interest  under  such  a  tenure  is ; 
forfeitures  of  the  right  to  enforce  a  renewal  daily  occur, 
through  the  neglect  of  tenants,  or  the  dexterous  manage- 
ment of  landlords.  Covenants,  treated  in  some  cases  for 
more  than  a  century,  as  entitling  tenants  to  renewals  for 
ever,  have  been  construed  by  Courts  of  Justice  as  not 
conferring  any  such  right."  Then  came  Chatterton  v. 
White  (1839),  1  Jr.  Eq.  R  200,  against  the  right  of  such 
a  tenant  to  cut  turf  for  sale,  and  lastly  Coppinger  v. 
Guhhins  (1846),  9  Jr.  Eq.  R  304,  3  J.  &  La.  397,  where 
Sugden,  L.C.,  went  through  the  authorities,  and  held 
against  the  claim  of  the  tenant.  "  There  can  be  no  doubt 
that  the  Court  has  a  discretion,  and  if  it  finds  that  an 
improper  use  is  attempted  to  be  made  of  the  legal  right — 
if  the  w.  was  clearly  meliorating  w. — e.g.y  if  the  tenant 
was  building  a  house  on  the  premises,  the  Court  would 
not  grant  an  injunction  against  it.  Such  an  act  being 
an  improvement,  the  Court  would  not  exercise  its  juris- 
diction; and  no  doubt  the  Court  would  generally  feel 
reluctant  in  any  manner  to  cut  down  the  grantee's  rights 
under  what  is  so  extensive  a  conveyance  and  so  usual  a 
title  to  land  in  this  country.  But  ...  it  now  depends 
on  the  authorities."  See  "Meliorating  W.,"  pp.  134-144. 
The  Court  held  that  Calvert  y.  Gctson  is  not  law. 

As  to  rights  of  turbary,  see  p.  44.  And  as  to  forfeiture, 
see  Conveyancing  Acts,  1881  (s.  14)  and  1892. 

A  tenant  in  fee  subject  to  an  executory  devise  over  is 
liable  for  fines  on  renewals  of  leaseholds  and  copyholds. 
Blake  v.  Peters  (1863),  1  De  G.  J.  &  S.  345,  C.  A. 
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Statutory  Modification.— 5  Geo.  3,  c.  17,  s.  1  (Ir.  1765), 
enacted  that  "  tenants  for  lives  renewable  for  ever,  paying 
the  rents  and  performing  the  other  covenants  in  their 
leases,  shall  not  be  impeachable  of  w.  in  timber  trees  or 
woods,  which  they  shall  hereafter  plant,  any  covenant  in 
leases  or  settlements  heretofore  made,  law,  or  usage  to 
the  contrary  notwithstanding." 

By  12  &  13  Vict.  c.  105  (Ir.  1849),  a  reversioner  may 
be  required  by  a  lessee  or  under-lessee  in  perpetuity  to 
grant  an  estate  of  inheritance  in  fee  simple  at  a  fee-farm 
perpetual  rent,  but  this  does  not  extend,  without  consent, 
to  any  right  to  timber,  timber  trees  or  other  trees,  woods, 
underwood,  or  underground  woods,  bogs,  mosses,  turbaries, 
mines,  minerals,  quarries,  or  royalties ;  nor  does  it  give 
any  new  right  to  estates  in  dower  or  by  the  curtesy. 
Special  remedies  are  given  by  the  Act,  and  these  are 
extended  to  other  fee-farm  rents  by  14  A;  15  Vict.  c.  20. 
The  Act  is  further  extended  to  leases  granted  by  the 
governors  of  schools,  under  statutory  powers  therein 
mentioned,  by  31  &  32  Vict  c.  62  (1868). 

Tenants  when  Impeachable. — Now  by  23  k  24  Vict.  c. 
154  (Ir.  1860),  s.  25,  "  No  tenant  of  any  lands  entitled  to 
any  perpetual  interest  under  any  lease  or  grant  made 
after  the  first  day  of  January,  1861,  shall  be  impeachable 
of  any  w.  other  than  fraudulent  or  malicious  w.  except 
in  so  far  as  such  tenant  shall,  by  any  agreement  contained 
in  the  lease  or  grant,  be  prohibited  from  doing  or  per- 
mitting any  act;  provided  that  no  fee-farm  grant  made 
under  the  Renewable  Leasehold  Conversion  Act,  or  any 
renewed  lease  executed  after  the  first  of  January,  1861,  in 
pursuance  of  an  agreement  for  renewal  contained  in  a 
lease  made  before  the  passing  of  this  Act,  shall  be  deemed 
to  be  a  perpetual  interest  made  after  the  first  day  of 
January,  1861,  within  the  meaning  of  this  section." 


PARTICULAR   TENANTS. 

Tenant  at  Will,  Tenants  in  Common  and  Joint  Tenants, 

TENANT   AT  WILL. 

Voluntary  W. — If  a  tenant  at  will  commits  voluntary 
w.  he  is  liable  to  an  action  for  trespass,  for  by  committing 
w.  his  tenancy  is  determined.  Countess  of  Shrewsbury's 
Case  (1600),  5  Coke  13  a,  Cro.  El.  777,  784;  Walgrave 
V.  Somerset  (1587),  4  Leon.  167,  pi.  271;  Broke,  W.  pi.  52  ; 
Pa/rrott  v.  Barney  (1868),  22  Myers'  Fed.  Dec.  Landlord 
and  Tenant,  s.  200.  And  see  Burchell  v.  Homsby  (1808), 
1  Campbell  360 ;  Kimpton  v.  Eve  (1813),  2  V.  &  B.  349. 

Ontting  Wood. — There  are  two  cases  mentioned  in 
Broke's  Abr.  pi.  114,  126,  which  support  the  right  of  a 
tenant  at  will  to  cut  seasonable  wood.  In  12  Edw.  4,  8, 
such  a  tenant  of  twenty  acres  of  wood  was  held  entitled 
''  to  cut  seasonable  trees,  but  not  the  great  of  trees,  and 
he  can  sell  the  seasonable  wood,  or  give  or  make  what  he 
likes  of  it,  for  it  could  not  otherwise  be  intended."  He 
shall  have  only  the  grain  of  great  trees.  And,  semble,  in 
8  Edw.  4,  6,  7,  that  as  long  as  the  tenant  at  will  is  not 
forbidden,  he  can  cut  seasonable  wood.  It  is  suggested 
that  it  would  not  be  safe  to  act  on  this  authority.  See 
Broke,  pi.  131,  where  it  is  said,  referring  to  2  Edw.  4,  22, 
that  it  was  conceded  (Cur.  Littleton)  that  he  cannot  cut 
underwood  without  licence. 
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Any  cutting  by  the  lessor  without  the  consent  of  the 
lessee  is  an  ouster.     Co.  Lit.  55. 
As  to  permissive  w.,  see  p.  215. 

TENANTS  IN   COMMON  AND   JOINT  TENANTS  (a). 

A  large  number  of  cases  in  the  books  are  occupied  with 
questions  as  to  the  appropriate  remedies  between  tenants 
in  common  for  wrongs  committed,  and  with  questions 
of  pleading,  but  these  may  now  be  generally  disregarded. 

Statutory  Writ. — A  writ  of  w.  was  first  granted  by 
Statute  of  Westminster  2nd,  13  Ed.  1,  c.  22,  repealed  by 
42  k  43  Vict.  c.  59,  and  this  Act  applied  to  joint  tenants 
as  well.  Co.  Lit.  200  a,  2  Inst.  403.  In  Co.  Lit.  200  6, 
it  is  said  :  "  If  there  be  two  tenants  in  common  of  a  wood, 
turbary,  piscary,  or  the  like,  and  one  of  them  doth  w, 
against  the  will  of  his  companion,  his  companion  shall 
have  an  action  of  w." 

Liable  for  Ouster  or  Destructive  W. — '^  Que  tenant  in 
common  cannot  be  treated  as  a  wrongdoer  by  another, 
except  for  some  act  which  amounts  to  an  ouster  of  his 
co-tenant  or  to  a  destruction  of  the  common  property," 
per  Montague  Smith,  J.,  in  Jdcobs  v.  Seward  (1869),  4 
C.  P.  328,  affirmed  (1872),  5  H.  L.  464,  where  the  lessee 
of  one  co-tenant  reaped  the  whole  crop  of  hay.  The  Court 
refused  to  allow  amendment  so  as  to  turn  the  action  into 
one  of  account.  And  see  Noye  v.  Reed  (1827),  1  M.  &  K. 
63.  And  the  customs  of  husbandry  do  not  apply  as 
between  tenants  in  common,  unless  the  injury  amounts 
to  w.     Bailey  v.  Hobson  (1869),  6  Ch.  180. 

Profits  Made. — The  only  restriction  on  a  tenant  in 
common,  working,  &c.,  for  profit,  is  that  he  must  not 

(a)  DistiDguish  cases  of  purchase  for  a  common  undertaking,  when 
ordinary  partnership  rules  prevail.  Lake  v.  Oraddodk  (1732),  1  W*  &  T.  L.  C. 
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appropriate  more  than  his  share.  If  he  works  a  mine  by 
himself  or  his  teuant,  his  companion  is  entitled  to  a  share 
of  the  value  of  the  coal  at  the  pit's  mouth,  less  the  cost 
of  severing  and  raising.  Damage  caused  by  working  may 
be  repaired  by  the  lessee  before  action.  Job  v.  Potion 
(1875),  20  Eq.  84,  p.  99,  per  Bacon,  V.C. 

EzcluBive  Occupation. — ^All  tenants  in  common  are 
equally  entitled  to  possession,  and  none  can  complain  of 
trespass  or  make  his  companion  liable  for  occupation  rent, 
unless  the  occupation  is  exclusive.  McMahon  v.  Burchell 
(1846),  2  Ph.  127,  C.  A.,  per  Cottenham,  L.C. ;  Co.  Lit. 
322  ;  Murray  v.  HcUl  (1849),  7  C.  B.  441.  But  if  he  hold 
over  after  the  expiration  of  a  lease  from  his  companion, 
he  is  liable.     Leigh  v.  Dickeson  (1884),  15  Q.  B.  D.  60. 

Farming  ProfitB. — Even  farming  profits  made  by  per- 
sonal enjoyment  are  not  divisible  amongst  the  occupier's 
co-tenants,  as  he  is  only  liable  to  account  under  4  Anne, 
c.  16,  s.  27,  if  he  receive  from  a  third  person  more  than 
the  proper  share  coming  to  him  as  tenant  in  common. 
Henderson  v.  JEason  (1847),  2  Ph.  308,  17  Q.  B.  701. 
He  would  be  liable  apart  from  the  statute,  if  he  had  been 
actually  or  impliedly  appointed  bailiff  of  his  companion. 
Wheeler  v.  Home  (1740),  Willes  208. 

No  Ii\]Tmction  v.  Acts  of  Ownership. — ''  Each  tenant  in 
common  is  entitled  to  exercise  acts  of  ownership  over  the 
whole  property."  Griffies  v.  G.  (1863),  8  L.  T.  N.  S.  758. 
So  in  Goodtvyn  v.  Spray  (1786),  2  Dick.  667,  Lord 
Thurlow  refused  an  injunction  to  prevent  the  cutting  of 
timber,  saying  the  only  remedy  was  partition  (and 
account).  But  if  special  damage  can  be  proved,  an  action 
lies  for  that,  as  if  a  whole  flight  of  pigeons  be  destroyed 
by  the  cutting.  Waterma7i  v.  Soper  (1698),  1  Ld. 
Raymond    737,   Holt,   C.J.      And  in  Hole  v.    Thomas 
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(1802),  7  Vesey  589,  no  injunction  was  granted  against 
w.  generally,  but  only  against  destructive  w.,  e.g.^  cutting 
at  unseasonable  times,  '^  one  tenant  in  common  having  a 
right  to  enjoy  as  he  pleases."  Anon.  (1564),  Moore  71,  pi. 
194.  In  Arthur  v.  Lamb  (1865),  2  Dr.  &  S.  428, 
Kindersley,  V.C.,  concluded  that  the  defendant  was  acting 
in  accordance  with  good  management  and  refused  an 
injunction. 

Destractive  W. — The  cutting  of  turf  in  a  close  under 
licence  from  a  co-tenant  is  an  ouster  of  the  other  co-tenants, 
and  the  licensee  is  liable  to  an  action  of  trespass,  for  the 
cutting  amounts  to  destruction,  which  a  co-tenant  cannot 
authorise.  Wilkinson  v.  Haygarth  (1847),  12  Q.  B.  837. 
Denman,  L.C.J.,  said  that  the  Court  would  not  act  on 
Goodwyn  v.  Spray,  u.s.,  without  knowing  the  circum- 
stances of  that  case  more  fully;  but  if  the  timber  was 
ripe,  it  seems  to  be  good  law  and  in  accordance  with  Job 
V.  Potion^  U.S.,  &c.  And  if  cutting  turf  was  a  proper 
method  of  making  profit  out  of  the  close,  the  licensee 
would  not  be  liable  for  trespass. 

Oo-tenant  who  is  also  Lessee. — A  tenant  in  common  is 
not  in  any  worse  condition  from  being  tenant  of  the  other 
moiety,  and  he  can  therefore  cut  trees  fit  to  be  cut,  being 
liable  only  for  half  their  net  value  in  a  proper  action. 
Martynv.  KnowUys  (1799)^  8  Durn.  &  E.  145,  Kenyon, 
L.C.J.  In  Twort  v.  T.  (1809),  16  Vesey  128,  a  co-tenant 
who  was  in  a  similar  po&ition  was  restrained  by  Lord 
Eldon  from  ploughing  ancient  meadow,  upon  the  ground 
that  by  his  agreement  he  impliedly  engaged  to  treat  the 
land  as  an  occupying  tenant  should,  and  the  injunction 
went  in  general  terms  upon  the  same  ground.  But  plough- 
ing ancient  meadow  is  w.  apart  from  any  agreement,  which, 
however,  would  be  implied,  if  necessary.     See  p.  18,  &a 
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After  Decree  for  Sale  w.  will  be  restrained,  Wright 
V.  Atkyns  (1813),  1  V.  &  B.  313,  but  only  destructive  w. 
The  selling  of  hay  and  turnips  off  the  land  does  not 
amount  to  w.,  though  contrary  to  the  custom  of  the 
country  as  between  landlord  and  tenant.  Bailey  v. 
Hohscm  (1869),  5  Ch.  180.     See  p.  32,  &c. 

Ornamental  Trees. — Probably  the  Court  would  not 
restrain  the  cutting  of  ornamental  timber,  if  it  would  not 
be  protected  on  any  other  ground.     Twort  v.  jP.,  u.s. 

Insolvency. — An  injunction  will  be  granted  if  it  be 
shown  that  the  waster  is  insolvent  and  unable  to  pay  his 
companions  their  shares  of  the  timber  cut.  Smcdlman  v. 
Oniom  (1792),  3  Bro.  C.  C.  620. 

Palling  down  Houses,  &o. — As  to  whether  an  action  will 
lie  against  one  who  pulls  down  a  house  in  order  to  rebuild 
it,  see  Oubitt  v.  Porter  (1828),  8  B.  &  C.  270 ;  Com.  Dig. 
Estates  (K.  8). 

Where  the  owners  of  five-sixths  had  pulled  down  the 
common  buildings  and  laid  a  railway  line,  the  dissenting 
owner  was  not  restrained  from  pulling  up  the  rails.  Durham 
d  Sunderland,  dc.  t.  Watu7i  (1840),  3  Beav.  119. 

One  tenant  in  common  of  a  reversion  can  sue  for 
damage  to  the  reversion  without  joining  his  co-tenant. 
Moberts  v.  Holland  (1893),  1  Q.  B.  665. 

Bepaini. — One  tenant  in  common  has  no  right  to 
compel  contribution  for  ordinary  repairs.  Leigh  v.  ZHcke- 
son  (1884),  15  Q.  B.  D.  60 ;  cf.  Johnson  v.  WUd  (1890), 
44  Ch.  D.  146.  But  in  a  partition  action  an  account  will 
be  taken  of  the  present  value,  not  exceeding  the  actual 
expenditure,  of  money  laid  out  in  repairs  and  permanent 
improvements.  In  re  Jones  (1893),  2  Ch.  461,  North,  J. 
But  for  substantial  repairs  a  tenant  in  common  or  a  joint 
tenant  can  compel  contribution.     Co.  Lit.  546. 
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Boundary  Trees. — There  is  a  conilict  of  judicial  opinion 
as  to  the  criteria  by  which  the  ownership  of  boundary 
trees  should  be  judged,  in  the  absence  of  a  ditch  or  other 
evidence.  In  Arion.  (1623),  2  RoUe  K.  255,  it  was  held 
that  ownership  followed  nourishment  and  was  in  common, 
and  to  the  same  effect  is  Waterman  v.  Soper  (1698),  1 
Lord  Raymond  737,  per  Holt,  C.J.  On  the  other  hand 
Littledale,  J.,  directed  the  jury  that  the  tree  was  his  in 
whose  land  it  was  first  planted,  following  the  apparent 
effect  of  Masters  v.  Pollie  (1621),  2  Rolle  R.  141,  207. 
See  Hunt  on  Boundaries. 

The  cases  may  not  really  be  inconsistent,  for  if  it 
cannot  be  shown  in  whose  land  the  tree  was  planted  and 
is  growing  as  to  its  main  trunk,  it  is  only  possible  to 
follow  the  roots  and  adjudge  accordingly  ;  so  that  the 
practical  effect  will  be  that  where  it  cannot  be  shown  on 
whose  land  the  whole  girth  of  the  trunk  is  growing,  there 
will  be  a  tenancy  in  common.  See  an  excellent  judgment 
in  Lyman  v.  Hale  (1837),  11  Day  (Conn.)  177. 

Release. — "In  an  action  of  w.  brought  by  two,  the 
release  of  one  shall  bar  the  other,  as  it  is  held  in  9  Hen.  5, 
15  a, per  curiam^  for  in  w.  the  personalty  is  the  principal." 
looker's  Case.  Rud.  v.  looker  (1601),  2  Coke  66  a;  Broke, 
W.  73.     But  this  does  not  apply  to  a  tenancy  in  common. 

Death  of  One  Joint  Tenant — Upon  the  death  of  a  joint 
tenant  the  right  of  action  in  tort  remains  to  the  survivor 
only,  but  in  contract  the  right  of  action  passes  to  the  legal 
personal  representatives  of  the  deceased  if  his  interest  in 
the  contract  was  several,  but  not  if  it  was  joint  only. 
Williams  on  Executors,  9th  ed.,  1774,  &c.  Of  course  the 
interest  of  a  tenant  in  common  is  several.  And  so  is  that 
of  a  joint  adventurer,  who  is  in  fact  a  partner.  Lake  v. 
Craddock  (1732),  1  W.  &  T.  L.  C. 
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Husband  and  Wife, 

Jointure, 

Dower, 

Infant, 

Curtesy. 

Lunatic, 

Stranger. 


HUSBAND   AND   WIFE. 


Statutory  Action  and  Other  Remedies. — ^The  old  action 
of  w.,  now  abolished,  did  not  lie  against  a  husband  in 
respect  of  his  wife's  life  estate,  though  he  had  committed 
w.,  Southcote  V.  Clifton  (1593),  5  Coke  75,  but,  of  course,  he 
was  liable  to  an  action  on  the  case  and  for  tort.  See 
Paget  v.  Read  (1682),  1  Vern.  143,  1  Eq.  Ca.  Ab.  61. 

Joint  Tenants. — Where  the  husband  and  wife  were 
joint  tenants  for  life,  it  was  held  under  the  old  law  that 
the  wife  could  not,  after  the  death  of  her  husband, 
sue  the  husband's  assignees  for  w.  in  permitting  houses 
to  become  ruinous,  as  she  could  not  have  sued  in  her 
husband's  life.  Ba^on  v.  Smith  (1841),  1  Q.  B.  345,  in 
banc,  Patterson,  J.,  saying  that  the  rule  in  Co.  Lit.  53  6, 
that  the  reversion  must  continue  "  in  the  same  state  that 
it  was  at  the  time  of  the  w.  done,"  applies  equally  to  an 
action  on  the  case  as  to  the  old  action  of  w.  But  formerly 
rn  respect  of  houses  one  joint  tenant  had  a  writ  de  re- 
parationefacienda  against  his  joint  tenant,  and  now  a  wife 
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may  sue  her  husband  for  "  the  protection  and  security  of 
her  own  separate  property,"  M.  W.  P.  Act,  1882,  s.  12. 

Impounding  Income. — The  wife's  income  will  not  be 
impounded  if  the  value  of  the  w.  (committed  in  this 
case  by  both  husband  and  wife)  is  brought  into  Court,  or 
otherwise  secured.     Stacey  v.  Southey  (1853),  1  Dr.  400. 

Copyholds. — It  was  resolved  in  Clifton  v.  Molineax 
(1585),  4  Coke  27,  "that  where  a  woman,  tenant  for  life, 
takes  husband  and  the  husband  commits  w.  against  the 
custom  of  the  manor,  and  dies,  the  estate  of  the  wife  is 
utterly  forfeited  by  the  act  of  the  husband.  But  if  a 
stranger  commits  w.  without  the  assent  of  the  husband,  it 
is  no  forfeiture."  From  which  we  may  gather  that  since 
M.  W.  P.  Act,  1882,  if  the  husband  commits  w.  without 
the  assent  of  his  wife,  there  is  no  forfeiture. 

Where  a  wife  was  entitled  for  life  to  freehold  estates, 
subject  to  a  condition  that  she  should  keep  the  buildings 
in  good  repair  and  commit  no  w..  Shad  well,  V.C,  held 
that,  as  upon  her  marriage  this  estate  vested  in  her 
husband,  she  was  no  longer  subject  to  this  obligation 
during  the  coverture,  but  that  he  was,  Kingham  v.  Lee 
(1846),  15  Simon  396.  Since  the  M.  W.  P.  Act,  1882, 
the  estate  does  not  vest  in  the  husband,  and  consequently 
he  is  not  subject  to  the  condition,  although  he  would  be 
liable  for  his  own  or  his  wife's  tortious  acts,  or  for  the 
benefit  of  any  w.  by  whomsoever  committed,  so  far  as 
received  by  him. 

Onrtesy. — A  tenant  by  the  curtesy  is  in  the  same 
position  as  any  other  tenant  for  life  impeachable  of  w. ;  and 
see  Bright's  "Husband  and  Wife,"  vol.  i.  147,  and  "W.  by 
Stranger,"  infray  p.  283.  In  Roberts  v.  R,  (1657),  Hardre 
96,  an  injunction  was  continued  at  the  suit  of  an  infant 
against  her  father  and  grandfather  to  stay  w.  on  land  of 
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which  her  mother  had  been  tenant  in  tail,  in  whose  life  the 
contract  for  sale  of  the  timber  had  been  made  (by  the 
father,  as  it  seems).  Held  "  that  w.  is  by  law  a  forfeiture 
of  the  father's  guardianship,  and  that  the  contract  made 
nothing  in  the  case." 

Dower. — ^A  widow,  while  she  continues  tenant  in 
dower,  is  liable  for  w.  by  herself  or  a  stranger,  but  not 
for  w.  committed  after  the  privity  is  severed.  See  infra^ 
p.  283.  Co.  Lit.  53,  54  ;  2  Inst.  303,  etc. ;  Leuns  Bowles' 
Case  (1616),  11  Coke  82.  She  is,  of  course,  entitled  to 
the  ordinary  profits  of  a  tenant  for  life,  e.g.j  poles  and 
small  timber,  Dickin  v.  Hamer  (1860),  1  Drew.  &  Sm. 
284,  and  generally  to  a  share  of  the  profits  of  mines 
opened  with  her  consent,  S.  C. 

Jointure. — In  Lady  Evelyn's  Case,  cited  2  Swans. 
172  n.,  a  jointress  for  life  was  awarded  an  injunction 
against  the  next  tenant  for  life,  who  was  unimpeachable 
and  entered  by  leave  of  her  tenant  at  will  and  com- 
mitted w. 

If  she  herself  gives  leave  to  a  subsequent  tenant  to 
commit  w.,  she  will  be  protected  by  injunction  from  the 
suit  of  a  remainderman  who  acquiesced.  Aston  v.  A, 
(1750),  1  Ves.  sen.  396,  per  Hardwicke,  L.C. 

A  jointress,  who  is  also  tenant  after  possibility  of  issue 
extinct,  is  entitled  to  the  proceeds  of  w.  WiUiarns  v.  W. 
(1810),  12  East  209.  See  **  Tenant  after  Possibility," 
p.  159. 

11  Hen.  7,  c.  20  (1494),  which  prohibits  alienation, 
for  longer  than  her  life,  by  a  widow  of  lands  of  her 
husband,  in  which  she  takes  an  estate  in  dower,  or  for  life 
or  in  tail,  does  not  extend  to  prevent  a  jointress  in  tail 
from  committing  w,  in  felling  timber,  &c.  Skelton  v.  S. 
(1677),  2  Swans.  170  n.,  per  Nottingham,  L.C. 
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An  injunction  against  a  jointress  was  granted  in  Cooke 
V.  Winford  or  Whaley  (1701),  1  Eq.  Ca.  Ab.  221,  400. 
Bassett  v.  B.  (1674),  Finch  190. 

But  in  Carew  v.  C.  (1698),  1  Eq.  Ca.  Ab.  400,  a 
jointress  with  a  covenant  for  jointure,  which  fell  into 
arrear,  was  not  enjoined  from  committing  w.  so  as  to  make 
up  the  covenanted  amount. 


INFANT. 

Remedy  v.  Ouardian. — ^The  Common  Law  gave  a  remedy 
against  w.  committed  by  a  guardian,  holding  by  operation 
of  ^aw  and  not  by  agreement  or  special  appointment.  Co. 
i       54  a,  2  Inst.  299. 

In  Burgh  V.  Wentworth  (1576),  Cary  76,  the  executors 
of  a  guardian  in  socage  were  ordered  to  answer  as  to  profits 
taken  by  their  testator  from  the  infant's  lands. 

Order  for  Oatting  Timber. — Where  an  infant  is  entitled 
to  an  estate  in  possession  or  reversion  an  order  for  cutting 
timber  can  be  obtained  from  the  Court  of  Chancery,  which 
will  act  on  the  principle  of  Hicssey  v.  H.  (1820),  5  Madd. 
44,  where  Leach,  V.C.,  said:  "As  to  the  estate  of  which 
the  plaintiff  is  tenant  in  tail  in  possession,  the  Court  will 
authorise  the  cutting  of  all  timber  which  is  fit  and  proper 
to  be  felled,  in  a  due  course  of  management ;  but  as  to 
the  devised  estate  (which  was  in  reversion)  the  Court  can 
only  authorise  the  cutting  of  such  timber  as  is  decaying, 
or  which  it  is  beneficial  to  cut,  by  reason  that  it  injures 
the  growth  of  other  trees."  And  see  '*  Cutting  under 
Order  of  the  Court"  (p.  201,  &c.) ;  and  as  to  latter  point, 
Mildmay  v.  M.  (1792),  4  Bro.  C.  C.  76. 

Statutory  Powers  of  Management. — Where  the  instru- 
ment under  which  the  infant  is  entitled  comes  into  opera- 
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tion  after  31  Dec,  1881,  the  Conveyancing  Act,  1881,  s.  42 
applies,  80  far  as  a  contrary  intention  is  not  expressed  in 
the  instrument.     This  section  is  printed  below,  p.  274. 

En  Ventre  sa  Mere. — An  injunction  to  protect  the  estate 
of  an  infant  en  ventre  sa  mire  was  granted  in  LuiterelVs 
Case,  cited  in  Hale  v.  H.  (1692),  Prec.  Ch.  50 ;  and  in 
Robinson  v.  Litton  (1744),  3  Atk.  209,  Lord  Hardwicke 
said  he  should  have  no  scruple  in  granting  such  an  order. 

Maintaining  Premisefl. — '*  In  many  cases  the  Court  will 
order  money  of  an  infant  to  be  laid  out  in  discharging 
incumbrances,  and  even  in  keeping  up  house  and  garden, 
as  lately  in  the  case  of  Lord  Shaftesbury."  Ex  p.  Grim- 
stone  (1772),  Amb.  706  ;  4  Bro.  C.  C.  235.  See  p.  230,  &c. 
In  re  Colyer  (1886),  55  L.  T.  344,  the  use  of  a  house  was 
given  to  B.  for  life,  and  the  trustees  were  directed  to  keep 
the  premises  and  furniture  in  repair,  to  insure  and  pay  rates 
and  taxes.  Kay,  J.,  held  that  they  were  only  bound  to  act 
within  the  letter  of  the  will,  and  not,  e.g.,  to  keep  the  gardens 
in  order;  and  that  if  it  was  desirable  to  do  more,  they 
should  apply  to  the  Court  for  directions,  taking  care  that  the 
property  should  not  become  deteriorated.    See  pp.  238,  240. 

Residence. — See  Bennett  v.  Wyndham  (1857),  23  B. 
521,  as  to  whether  it  is  proper  to  keep  up  a  mansion 
house  during  infancy  or  whether  it  should  be  let.  As  to 
repairs  on  an  infant's  estate,  see  p.  230. 

Tenant  in  Tail  Dying.  Profits. — A  guardian  (by  nurture 
in  this  case)  is  right  in  making  any  advantage  of  the  estate 
of  the  infant;  and  so  where  she  cut  between  £7,000  and 
£8,000  worth  of  timber  on  the  estate  of  a  dying  tenant  in 
tail,  an  injunction  was  refused,  and  sulsequently,  on  the 
death  of  the  tenant  in  tail,  it  was  held  that  the  remainder- 
man was  not  entitled  to  the  timber  felled.  SavUle  v.  /S., 
cited  Moseley  224,  Amb.  370,  1  Ves.  547,  2  Atk.  458. 
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In  Ferrand  v.  Wibon  (1845),  4  Hare,  at  p.  374, 
Wigram,  V.C.,  held  that  timber  on  settled  estates  is  like 
rents  and  profits  in  that  it  is  alienable  during  the  infancy 
of  the  tenant  in  tail,  and  the  settlor  may  not  superadd  a 
disability,  making  it  inalienable ;  and  in  Clavering  v.  C. 
(1729),  Moseley  219,  King,  L.C.,  held  that  the  guardian 
of  an  infant  tenant  in  tail  was  right  in  opening  mines. 

In  Cross's  Settlement  (1864),  10  L.  T.  405,  a  com- 
promise was  sanctioned  between  the  representatives  of  a 
tenant  for  life,  who  had  wasted,  and  the  trustees  of  an 
infant  remainderman.  See  p.  312.  Infant  remaindermen 
are  not  proper  pcurties  to  an  agreement  between  two 
persons  entitled  between  them  to  timber  cut  during  the 
life  of  one,  for  the  purchase  of  the  interest  of  the  other. 
Anon.  (1822),  1  L.  J.  Ch.  33. 

Conyersion. — Nearly  all  the  authorities  on  the  subject 
of  conversion  of  an  infant's  estate  are  before  the  Wills 
Act,  1837,  and  in  them  it  was  held  that  where  an  infant 
was  tenant  in  fee  simple,  the  timber,  if  felled,  was  not 
converted,  but  went  on  his  death  to  his  heir.  Tullit  v.  T. 
(1759),  Amb.  370,  following  Mason  v.  if.,  there  cited, 
and  Lyddal  v.  Clavering  (1741),  where  Lord  Hardwicke 
had  said  :  "  Infant  tenant  in  tail  has  the  same  right  as 
one  of  full  age,  with  respect  to  the  remainderman,"  and 
Saville  v.  S.,  u.s.  And  see  Ex  p.  Phillii^s  (1812),  19 
Ves.  118.  Where  the  infant  was  tenant  in  tail,  it  was 
held  that  the  timber  was  converted  into  personalty  (see 
same  cases),  for  the  reason  that  otherwise  it  would  be  lost 
to  his  estate  and  would  go  with  the  settled  property, 
whereas  he  then  had  a  power  of  testamentary  disposition 
over  personal  estate  after  attaining  fourteen.  Now,  how- 
ever, though  the  Wills  Act  has  taken  away  this  power, 
there   seems   still   the   same   reason  why  timber  or   coal 
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should  be  reckoned  converted  in  the  case  of  a  tenant  in 
tail;  and  in  Dyer  v.  D.  (1865),  34  Beav.  504,  Romilly, 
M.R.,  held  that  timber  cut  under  the  order  of  the  Court 
on  the  estate  of  an  infant  tenant  in  fee  simple,  subject 
to  an  executory  devise  over,  which  took  eflFect,  was  part 
of  his  personal  estate.  In  any  case  this  would  be  so,  as 
such  a  tenant  is  without  impeachment  of  w.     See  p.  205. 

In  Rook  v.  Warth  (1750),  1  Ves.  sen.  460,  Hardwicke, 
L.C.,  held  that  money  collected  in  churches  to  go  towards 
rebuilding  a  house  of  an  infant  tenant  in  tail,  which  had 
been  burnt  down,  formed  part  of  the  settled  property. 
And  see  generally  as  to  powers  of  guardians  and  trustees 
during  infancy,  **  Simpson  on  Infants,"  &c. 

Management  of  Land  and  Receipt  and  Application  of 
Income. — S.  42  of  the  Conveyancing  Act,  1881,  is  as 
follows  : 

"  (1.)  If  and  as  long  as  any  person  who  would  but  for 
this  section  be  beneficially  entitled  to  the  possession  of 
any  land  is  an  inf^int,  and  being  a  woman  is  also  un- 
married, the  trustees  appointed  for  this  purpose  by  the 
settlement,  if  any,  or  if  there  are  none  so  appointed,  then 
the  persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  with  power  of  sale  of  the  settled  land, 
or  of  part  thereof,  or  with  power  of  consent  to  or  approval 
of  the  exercise  of  such  a  power  of  sale,  or  if  there  are  none, 
then  any  persons  appointed  as  trustees  for  this  purpose 
by  the  Court,  on  the  application  of  a  guardian  or  next 
friend  of  the  infant,  may  enter  into  and  continue  in 
possession  of  the  land ;  and  in  every  such  case  the 
subsequent  provisions  of  this  section  shall  apply. 

"(2.)  The  trustees  shall  manage  or  superintend  the 
management  of  the  land,  with  full  power  to  fell  timber 
or  cut  underwood  from  time  to  time  in  the  usual  course 
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for  sale,  or  for  repairs  or  otherwise,  and  to  erect,  pull 
down,  rebuild,  and  repair  houses,  and  other  buildings  and 
erections,  and  to  continue  the  working  of  mines,  minerals, 
and  quarries  which  have  usually  been  worked,  and  to 
drain  or  otherwise  improve  the  land  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to 
determine  tenancies,  and  to  accept  surrenders  of  leases 
and  tenancies,  and  generally  to  deal  with  the  land  in 
a  proper  and  due  course  of  management ;  but  so  that, 
where  the  infant  is  impeachable  for  w.,  the  trustees  shall 
not  commit  w.,  and  shall  cut  timber  on  the  same  terms 
only,  and  subject  to  the  same  restrictions,  on  and  subject 
to  which  the  infant  could,  if  of  full  age,  cut  the  same. 

"  (3.)  The  trustees  may  from  time  to  time,  out  of  the 
income  of  the  land,  including  the  produce  of  the  sale  of 
timber  and  underwood,  pay  the  expenses  incurred  in  the 
management,  or  in  the  exercise  of  any  power  conferred 
by  this  section,  or  otherwise  in  relation  to  the  land,  and 
all  outgoings  not  payable  by  any  tenant  or  other  person, 
and  shall  keep  down  any  annual  sum,  and  the  interest  of 
any  principal  sum,  charged  on  the  land. 

"  (4.)  The  trustees  may  apply  at  discretion  any  income 
which,  in  the  exercise  of  such  discretion,  they  deem  proper, 
according  to  the  infant's  age,  for  his  or  her  maintenance, 
education,  or  benefit,  or  pay  thereout  any  money  to  the 
infant's  parent  or  guardian,  to  be  applied  for  the  same 
purposes. 

"(5.)  The  trustees  shall  lay  out  the  residue  of  the 
income  of  the  land  in  investment  on  securities  on  which 
they  are  by  the  settlement,  if  any,  or  by  law,  authorised 
to  invest  trust  money,  with  power  to  vary  investments ; 
and  shall  accumulate  the  income  of  the  investments  so 
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made  in  the  way  of  compound  interest,  by  from  time  to 
time  similarly  investing  sach  income  and  the  resulting 
income  of  investments ;  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the  land  and  from 
investments  of  income  on  the  trusts  following  (namely) : 
'•  (i.)  If  the  infant  attains  the  age  of  twenty-one  years, 

then  in  trust  for  the  infant ; 
"  (ii.)  If  the  infant  is  a  woman  and  marries  while  an 
infant,  then  in  trust  for  her  separate  use,  inde- 
pendently of  her  husband,  and  so  that  her  receipt 
after  she  marries,  and  though  still  an  infant,  shall 
be  a  good  discharge ;  but 
"(iii.)  If  the  infant  dies  while  an  infant,  and  being  a 
woman  without  having  been  married,  then,  where 
the   infant  was,  under  a  settlement,  tenant  for 
life,  or  by  purchase  tenant  in  tail  or  tail  male  or 
tail  female,  on  the  trusts,  if  any,  declared  of  the 
accumulated  fund  by  that  settlement ;  but  where 
no  such  trusts  are  declared,  or  the   infant   has 
taken  the  land  from  which  the  accumulated  fund 
is  derived  by  descent,  and  not  by  purchase,  or 
the  infant  is  tenant  for  an  estate  in  fee  simple, 
absolute  or  determinable,  then  in   trust  for  the 
infant's  personal  representatives,  as  part  of  the 
infant's  personal  estate ; 
but  the  accumulations,  or  any  part  thereof,  may  at  any 
time  be  applied  as  if  the  same  were  income  arising  in  the 
then  current  year. 

'*(6.)  Where  the  infant's  estate  or  interest  is  an  un- 
divided share  of  land,  the  powers  of  this  section  relative 
to  the  land  may  be  exercised  jointly  with  persons  entitled 
to  possession  of,  or  having  power  to  act  in  relation  to,  the 
other  undivided  share  or  shares. 
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''  (7.)  This  section  applies  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  instrument  under 
which  the  interest  of  the  infant  arises,  and  shall  have 
effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

"  (8.)  This  section  applies  only  where  that  instrument 
comes  into  operation  after  the  commencement  of  this  Act." 
(31st  December,  1881.) 

As  to  the  exercise  of  powers  under  the  Settled  Land 
Acts,  see  p.  386. 


LUNATICS. 

By  the  Statute  Prerogativa  Regis,  17  Ed.  2,  Stat.  1 
(1324),  c.  9  &  10,  it  was  enacted  as  follows  :  "The  King 
shall  have  the  custody  of  the  lands  of  natural  fools,  taking 
the  profits  of  them  without  w.  or  destruction,  and  shall 
find  them  their  necessaries,  of  whose  fee  soever  the  lands 
be  holden.  And  after  the  death  of  such  idiots  he  shall 
render  it  to  the  right  heirs,  so  that  such  idiots  shall 
not  aliene,  nor  their  heirs  shall  be  disinherited.  10.  Also 
the  King  shall  provide,  when  any  (that  beforetime  hath 
had  his  wit  and  memory)  happen  to  fail  of  his  wit,  as 
there  are  many  per  lucida  intervalla,  that  their  lands 
and  tenements  shall  be  safely  kept  without  w.  and  de- 
struction, and  that  they  and  their  household  shall  live 
and  be  maintained  competently  with  the  profits  of  the 
same,  and  the  residue  besides  their  sustentation  shall 
be  kept  to  their  use,  to  be  delivered  unto  them  when 
they  come  to  right  mind  ;  so  that  such  lands  and  tene- 
ments shall  in  no  wise  be  aliened ;  and  the  King  shall 
take  nothing  to  his  own  use.  And  if  the  party  die  in 
such  estate,  then  the  residue  shall  be  distributed  for  his 
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soul  by  the  advice  of  the  ordinary."  The  jurisdiction 
of  the  Crown  was,  however,  earlier  than  this.  See  per 
Lord  Bathurst  in  Ex  p.  Grimstone  (1772),  Amb.  706  ; 
4  Bro.  C.  C.  235. 

Meaning  of  "Waste." — The  w.  in  these  statutes  means 

destruction,    and   not  such  w.  as  would  occur  in  proper 

management  of  an  estate  by  a  sane  owner.     JEx  p.  Brom- 

field  (1792),  1  Ves.  jun.  453;  3  Bro.  C.  C.  510;  2  Eden 

148,  per  Thurlow,  L.C. 

Chitting  for  Repairs — ''  Committees  of  the  real  estate 
of  a  lunatic  may  exercise  the  same  power  over  it  in 
regard  to  cutting  timber  for  repairs,  as  any  discreet 
person  who  was  the  absolute  owner  might  do."  Ex  p. 
Ludlow  (1742),  2  Atk.  407,  per  Hardwicke,  L.C.,  in  which 
case  the  committees  were  ordered  to  make  good  to  the 
personal  estate  the  money  expended  in  purchasing  timber 
for  repairs,  there  being  sufficient  on  the  estate,  to  which, 
moreover,  the  committees  were  themselves  entitled  after 
the  death  of  the  lunatic. 

Proceedings  by  Oommittee. — ^They  are  the  proper  persons 
to  take  proceedings  to  protect  the  estate.  Re  Chinnery 
(1844),  1  Jones  &  L.  90,  following  Re  Creagh  (1809), 
1  Ball  &  B.  108,  &c.  But  leave  should  first  be  obtained 
from  a  Judge  in  Lunacy.  See  Elmer,  Pope,  Daniell's  Ch. 
Pr.  &c. 

Oonversionf  Ac. — In  Ex  p.  Bromfidd,  u.s.,  Thurlow, 
L.C.,  held  that  w.  by  breach  of  trust  does  not  in  Equity 
alter  the  character  of  the  material  severed,  e.g.,  timber,  but 
that  it  goes  to  the  heir ;  otherwise  where  cut  under  an  order 
of  the  Court  or  by  a  stranger  tortiously,  or  by  tempest. 

There  is  no  equity  between  the  heir  and  legal  personal 
representatives  of  a  lunatic  ;  they  must  take  the  estate  as 
they  find  it,  therefore  the  heir  has  no  right  to  the  pro- 
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ceeds  of  timber  cut  under  an  order  of  Court.  Oxenden  v. 
Compton  (1793),  4  Bro.  C.  C.  231.  If  the  trustees  of 
a  settlement  whereof  there  is  a  tenant  in  tail  in  possession, 
have  also  a  restricted  power  of  cutting  under  a  private 
Act,  this  Act  will  not  be  held  to  abridge  their  greater 
power  as  representing  a  lunatic  tenant  in  tail,  and  the 
proceeds  should  not  be  invested  as  part  of  the  settled 
funds.     Exp.  Clayton  (1830),  1  R.  &  M.  369. 

As  a  general  rule  the  Court  will  take  care  not  to  alter 
the  condition  of  the  property  to  the  prejudice  either  of  the 
heir  or  next  of  kin  (see  Lewin  on  Trusts,  p.  1096,  &c. ; 
Pope  on  Lunacy,  362,  &c.),  except  where  the  conversion  is 
for  the  clear  benefit  of  the  lunatic,  and  in  directing  money 
to  be  laid  out  in  land  or  permanent  improvements  the 
Court  will  insert  words  in  the  order  and  conveyance  to 
preserve  the  rights  of  the  heir  and  legal  personal  repre- 
sentatives inter  se.  Seton  on  Decrees,  5th  ed.  872  ;  A. 
G.  V.  Aileshw^  (1887).  12  A.  C.  672.  Cf.  Gist  (1877),  5 
Ch.  D.  881.  But  where  the  repairs  are  ordinary  and 
necessary,  no  charge  will  be  declared.  Badcock  (1840), 
4  M.  &  Cr.  440. 

Where  the  proceeds  of  timber  had  been  applied  under 
an  order  of  the  Court  in  the  redemption  of  land  tax, 
Eldon,  L.C.,  refused  after  the  death  of  the  lunatic  to 
declare  a  charge  on  the  lands  in  favour  of  the  next  of 
kin,  but  he  said  that  timber  cut  down  on  an  estate  goes 
as  personal  estate,  if  not  otherwise  applied.  Ex  p. 
Phillips  (1812),  19  Ves.  118. 

In  Mary  Smith  (1874),  10  Ch.  79,  James,  L.J.,  said  : 
"  To  a  certain  extent  this  Court  can  deal  with  real  estate, 
with  regard  to  timber  for  instance  .  .  .  ;  that  is,  if  in  the 
due  management  of  the  estate  it  is  necessary  to  cut  down 
timber  which  is  too  old,  or  which  it  is  desirable  to  cut 
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down  for  the  benefit  of  other  timber,  then  that  would  be 
understood  as  done  in  the  due  management  of  the  estate, 
like  cutting  a  crop  of  hay.  Of  course,  in  that  case  it  is 
converted  into  a  chattel,  the  value  of  which  belongs  to 
the  personal  estate.  But  to  dispose  of  a  piece  of  fee 
simple  land,  or  to  dispose  of  a  whole  wood  upon  the  land, 
or  the  whole  minerals  under  it,  is  in  fact  disposing  of  the 
lunatic's  real  estate  in  substance." 

Limaoy  Aet,  1890. — ^The  material  sections  of  the  Lunacy 
Act,  1890,  53  Vict.  c.  5,  are  as  follows : 

Power  to  raise  Money  for  Certain  Porpoaee. — ''  117.  (1) 
The  Judge  may  order  that  any  property  of  the  lunatic, 
whether  present  or  future,  be  sold,  charged,  mortgaged, 
dealt  with,  or  disposed  of  as  the  Judge  thinks  most  ex- 
pedient for  the  purpose  of  raising  or  securing,  or  repaying 
with  or  without  interest,  money  which  is  to  be  or  which 
has  been  applied  to  all  or  any  of  the  purposes  following  : 

"  (a)  Payment  of  the  lunatic's  debts  or  engagements ; 

"  (6)  Discharge  of  any  incumbrance  on  his  property ; 

*'  (c)  Payment  of  any  debt  or  expenditure  incurred  for 
the  lunatic's  maintenance  or  otherwise  for  his 
benefit  ; 

"  (d)  Payment  of  or  provision  for  the  expenses  of  his 
future  maintenance. 

Charge  for  Permanent  Improvements. — ''118.  (1)  The 
Judge  may  order  that  the  whole  or  any  part  of  any 
moneys  expended  or  to  be  expended  under  his  order  for 
the  permanent  improvement,  security,  or  advantage  of  the 
property  of  the  lunatic,  or  of  any  part  thereof,  shall,  with 
interest,  be  a  charge  upon  the  improved  property  or  any 
other  property  of  the  lunatic,  but  so  that  no  right  of  sale 
or  foreclosure  during  the  lifetime  of  the  lunatic  be  con- 
ferred by  the  charge. 


LUNATICS.  281 

*'  (2)  The  interest  shall  be  kept  down  during  the 
lunatic's  lifetime,  out  of  the  income  of  his  general  estate, 
as  far  as  the  same  is  sufficient  to  bear  it. 

"  (3)  The  charge  may  be  made  either  to  some  person 
advancing  the  money,  or  if  the  money  is  paid  out  of  the 
lunatics  general  estate,  to  some  person  as  a  trustee  for 

■ 

him,  as  part  of  his  personal  estate. 

Powen  exerciiable  by  Oommittee  und«r  Order  of  Judge. 

— "  120.  The  Judge  may,  by  order,  authorise  and  direct 
the  committee  of  the  estate  of  a  lunatic  to  do  all  or  any 
of  the  following  things  : 

"(a)  Sell  any  property  belonging  to  the  lunatic ; 

"  (6)  Make  exchange  or  partition  of  any  property  be- 
longing to  the  lunatic  or  in  which  he  is  interested, 
and  give  or  receive  any  money  for  equality  of 
exchange  or  partition ; 

**  (c)  Carry  on  any  trade  or  business  of  the  lunatic  ; 

''{d)  Grant  leases  of  any  property  of  the  lunatic  for 
building,  agricultural,  or  other  purposes ; 

"  (c)  Grant  leases  of  minerals  forming  part  of  the 
lunatic's  property,  whether  the  same  have  been 
already  worked  or  not,  and  either  with  or  without 
the  surface  of  other  land  ; 

•*  (/)  Surrender  any  lease  and  accept  a  new  lease  ; 

*'  (g)  Accept  a  surrender  of  any  lease  and  grant  a  new 
lease  ; 

**(h)  Execute  any  power  of  leasing  vested  in  a  lunatic 
having  a  limited  estate  only  in  the  property  over 
which  the  power  extends ; 

"  (i)  Perform  any  contract  relating  to  the  property  of 
the  lunatic  entered  into  by  the  lunatic  before  his 
lunacy  ; 

"  (j)  Surrender,  assign,  or  otherwise  dispose  of  with  or 
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without  consideration  any  onerous  property  be- 
longing to  the  lunatic ; 
"  (k)  Enter  into  any  agreement  touching  the  patronage 
of  augmented  cures  under  the  Act  one  George  the 
First,  chapter  ten,  which  the  lunatic  might  have 
entered  into  if  he  had  been  of  sound  mind ; 

■ 

*•  (l)  Exercise  any  power  or  give  any  consent  required 

for  the  exercise  of  any  power  where  the  power  is 

vested  in  the  lunatic  for  his  own  benefit  or  the 

power  of  consent  is  in  the  nature  of  a  beneficial 

interest  in  the  lunatic. 

Lunatic's  Xntarest  in  Property  not  to  be  Altered. — *'  123. 

(1)  The  lunatic,  his  heirs,  executors,  administrators,  next 

of  kin,  devisees,  legatees,  and  assigns,  shall  have  the  same 

interest  in  any  moneys  arising  from  any  sale,  mortgage, 

or  other  disposition,  under  the  powers  of  this  Act  which 

may  not  have  been  applied  under  such  powers,  as  he  or 

they  would  have  had  in  the  property  the  subject  of  the 

sale,  mortgage,  or  disposition,  if  no   sale,  mortgage,   or 

disposition  had  been  made,  and  the  surplus  moneys  shall 

be  of  the  same  nature  as  the  property  sold,  mortgaged,  or 

disposed  of. 

*'(2)  Moneys  received  for  equality  of  partition  and 
exchange,  or  under  any  lease  of  unopened  mines,  and  all 
fines,  premiums,  and  sums  of  money  received  upon  the 
grant  or  renewal  of  a  lease,  where  the  property  the  subject 
of  the  partition,  exchange,  or  lease  was  real  estate  of  the 
lunatic,  shall,  subject  to  the  application  thereof  for  any 
purposes  authorised  by  this  Act,  as  between  the  repre- 
sentatives of  the  real  and  personal  estate  of  the  lunatic,  be 
considered  as  real  estate,  except  in  the  case  of  fines, 
premiums,  and  sums  of  money  received  upon  the  grant 
or  renewal  of  leases  of  property  of  which  the  lunatic  was 
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tenant  for  life,  in  which  case  the  fines,  premiums,  and 
sums  of  money  shall  be  personal  estate  of  the  lunatic. 

*'  (3)  In  order  to  give  eflfect  to  this  section  the  Judge 
may  direct  any  money  to  be  carried  to  a  separate  account, 
and  may  order  such  assurances  and  things  to  be  executed 
and  done  as  he  thinks  expedient/' 

As  to  the  powers  of  a  lunatic  tenant  for  life  under 
the  Settled  Land  Acts,  see  p.  387. 


WASTE  BY  A   STRANGER  (a). 

Besponsibility  for  W.  by  Stranger. — It  is  abundantly 
clear  that  a  tenant  is  responsible  for  w.,  not  only  when 
committed  by  himself,  but  also  when  made  by  a  stranger, 
whose  acts,  as  there  is  no  privity  of  estate,  are  really 
trespass  and  not  w.  Perhaps  the  clearest  statement  on 
the  subject  is  to  be  found  in  2  Rolle  Abr.  821,  where 
it  is  said,  pi.  1:  ''If  a  stranger  commit  w.,  still  an 
action  of  w.  lies  against  lessee,  for  in  a  trespass  he  shall 
recover  his  damages  against  the  stranger.  2.  So  if  a 
stranger  disseises  the  lessee  and  commits  w.  3.  If  a 
man  having  common  of  estovers  in  the  land  in  lease, 
makes  w.,  as  in  cutting  wood  which  he  ought  not,  an 
action  of  w.  lies  against  lessee  for  that.  6.  If  lessee  for 
life  lease  for  years  and  the  latter  makes  w.,  w.  lies  against 
lessee  for  life.  8.  Tenant  in  curtesy  and  tenant  in  dower 
shall  be  punished  for  w.  done  by  a  stranger.  Co.  Lit.  54. 
11.  An  infant  shall  be  punished  in  action  of  w.  for  w.  done 
by  a  stranger.  Co.  Lit.  54."  All  this  is  now  subject  to 
the  right  of  a  defendant  to  add  the  stranger  as  a  party. 
Jud.  Act,  1873,  s.  24,  sub-s.  3,  Order  16,  rr.  48-55. 

(a)  8  BaooB  402,  7  Oornyn  650. 
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Grant  or  Assignment  Over. — If  a  tenant  by  curtesy 
or  in  dower  grant  over  their  estate  and  the  grantee  wastes, 
w.  lies  against  them  by  the  reversioner,  the  reason  given 
being  that  their  grantee  is  not  tenant  by  curtesy  or  in 
dower.  But  if  the  heir  grant  over  the  reversion,  the 
privity  is  gone  and  the  grantee  of  the  tenant  may  be 
sued.  If  any  other  tenant  grants  over  the  entirety  of  his 
estate,  the  grantee  alone  is  liable  for  w.  subsequently 
committed.  Co.  Lit.  54  a,  2  Inst.  302,  2  RoUe  Abr. 
828.  And  although  an  assignment  of  a  whole  term 
contains  an  exception  of  trees,  &c.,  this  exception  is 
void.  2  Rolle  Abr.  454.  But  if,  notwithstanding  the 
assignment  over,  the  grantors  take  the  profits,  an  action 
lies  against  them.  Co.  Lit.  54  a.  So  if  a  tenant  assign 
part  of  his  estate,  excepting  the  trees,  and  the  assignee 
cuts  them.  2  Inst.  302.  '*  In  all  other  cases  the  action  of 
w.  shall  be  brought  against  him  that  did  the  w.,"  ib. 

Aetion  by  Reversioner. — In  Attersoll  v.  Stevens  (1808), 
1  Taun.  183,  an  action  brought  against  a  stranger  by  a 
tenant  for  years,  who  himself  had  permission  to  w.  on 
paying  an  increased  rent,  the  plaintiff  was  held  entitled  to 
the  whole  damages  though  he  would  have  to  pay  a  smaller 
sum  to  his  lessor.  Chambre,  J.,  said,  at  p.  194:  '*The 
reversioner  may  in  all  cases  maintain  an  action  on  the 
case  against  such  stranger,  whether  the  tenancy  be  at  will, 
for  years,  or  life ;  or  he  may,  if  he  pleases,  waive  the  penal 
action  of  w.,  even  against  the  tenant,  and  bring  case 
against  him."  He  then  proceeded  to  say  that  the  liability 
of  the  tenant  for  w.  by  a  stranger  is  not  founded  on  the 
presumption  of  collusion.  "  The  act  indeed  is  considered 
as  the  act  of  the  tenant,  but  the  reason  assigned  is,  that 
he  may  withstand  the  commission  of  w.,  et  qui  non  obstat 
quod  obstare  potest,  facere  videtur."     It  was  also  held 
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that  one  who  covenants  against  w.  does  not  covenant 
against  w.  by  a  stranger.  It  may  further  be  said  in 
support  of  the  right  of  action  against  the  tenant,  that  the 
obligations  of  the  latter  arise  in  some  particulars  quasi  ex 
contractu  and  not  simply  from  tort,  and  this  makes  a 
difference  upon  the  death  of  the  person  alleged  to  be 
liable.  See  Batthyany  v.  Walford  (1887),  36  Ch.  D.  269, 
supra,  p.  241. 

Berry  v.  Heard  (1632),  Cro.  Car.  242,  was  a  case  in 
which  a  landlord  successfully  brought  trover  against  a 
stranger  for  carrying  away  the  bark  of  fallen  timber  which 
he  had  wrongfully  cut.  After  severance  the  whole  pro- 
perty in  them  is  in  the  landlord,  and  so  the  tenant  cannot 
bring  such  an  action  as  trespass,  the  gist  of  which  is  that 
the  property  is  in  the  plaintiff.  Evans  v.  E.  (1810),  2 
Camp.  491.  But  he  may  maintain  trespass  for  any  injury 
to  his  interests,  e.g.,  in  cutting.  Bedingfield  v.  Onslow 
(1685),  3  Lev.  209. 

Reparation  before  Action. — The  defence  of  reparation 
before  action  brought,  which  is  good  in  an  action  of  w., 
does  not  avail  a  stranger  in  an  action  of  trespass,  for  he 
would  be  committing  an  additional  trespass  by  entering 
to  repair.     Taylor  v.  Stendall  (1845),  7  Q.  B.  634. 

Trees  Excepted  from  Deed. — Where  trees  are  excepted 
from  a  lease,  it  is  not  w.  but  trespass  in  the  lessee  to  fell 
them.  He  is  in  the  position  of  a  stranger  to  this  extent. 
Goodtitle  v.  Viman  (1807),  8  East  190;  Lewknor's  Case 
(1587),  4  LeoD.  162.     See  p.  48. 


MORTGAGOR  AND  MORTGAGEE. 

The  rights  of  mortgagor  and  mortgagee  in  respect  of  the 
mortgaged  premises  may  in  some  particulars,  though  not 
with  strict  accuracy,  be  viewed  as  part  of  the  law  of  w. 

Mortgagor's  Rights.  Security  Sufficient. — A  mortgagor 
in  possession  has  the  right,  so  long  as  the  security  is  not 
defective,  to  cut  timber  and  open  and  work  mines.  And 
an  injunction  will  be  refused  "  unless  it  be  made  to  appear 
that  the  security  would  be  insufficient  or  scanty  without 
the  timber."  Hippesley  v.  Spencer  (1820),  5  Madd.  422, 
per  Leach,  V.C.  On  proper  evidence  of  insufficiency  it  will 
be  granted,  but  it  will  ijot  be  extended  to  underwood, 
even  where  the  debt  is  in  danger,  for  this  is  a  crop  (a). 
Humphreys  v.  Harrison  (1820),  1  J.  &  W.  581,  per  Eldon, 
L.C.,  except  in  special  circumstances,  as  in  Hampton  v. 
Hodges  (1803),  8  Vesey  105,  where  it  was  granted  to  cover 
the  interval  between  bankruptcy  and  the  choice  of  assignees. 
See  now  Conveyancing  Act,  1881,  s.  19,  p.  366. 

Evidence  of  Insufficiency. — ^The  only  difficulty  in  apply- 
ing the  law  on  this  matter,  is  the  quantum  of  evidence 
required  to  prove  the  insufficiency  of  the  security.  In 
Blaney  v.  Mahon  (1723),  2  Eq.  Ca.  Ab.  758,  22  Viner 
521,  an  injunction  was  granted  on  proof  that  the  interest 

(a)  Cf.  Farrant  v.  Lovel  (1750),  3      ib.    209 ;     Usbome    v.     U,   (1740X 
Atk.  723  ;  Robinson  y.  Litton  (1744),      Dickens  75. 
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was  in  arrear.  In  King  v.  Smith  (1843),  2  Hare  239, 
an  action  asking  for  a  sale,  it  was  proved  that  after  bill 
filed,  the  defendant,  who  took  all  the  estate  and  property  of 
the  mortgagor  under  his  will,  had  felled  and  was  felling  a 
large  number  of  timber  and  timber-like  trees.  The  plain- 
tiffs moved  for  an  injunction,  which  was  refused  on  the 
ground  of  failure  of  evidence.  Wigram,  V.C,  said,  how- 
ever :  ''  The  difficulty  I  feel  is  in  discovering  what  is  meant 
by  a  '  sufficient  security.'  Suppose  the  mortgage  debt,  with 
all  the  expenses,  to  be  £1,000,  and  the  property  to  be 
worth  £1,000,  that  is,  in  one  sense,  a  sufficient  security ; 
but  no  mortgagee  who  is  well  advised  would  lend  his 
money  unless  the  mortgaged  property  was  worth  one- 
third  more  than  the  amount  lent  at  the  time  of  the 
mortgage.  If  the  property  consisted  of  houses,  which  are 
subject  to  many  casualties  to  which  land  is  not  liable,  the 
mortgagee  would  probably  require  more.  It  is  rather  a 
question  of  prudence  than  of  actual  value.  I  think  the 
question  which  must  be  tried  is,  whether  the  property 
the  mortgagee  takes  as  a  security  is  sufficient  in  this 
sense — that  the  security  is  worth  so  much  more  than  the 
money  advanced — that  the  act  of  cutting  timber  is  not  to 
be  considered  as  substantially  impairing  the  value,  which 
was  the  basis  of  the  contract  between  the  parties  at  the 
time  it  was  entered  into.  I  have  read  the  affidavit  and 
I  cannot  find  that  either  the  rental  or  income  of  the 
property  appears ;  but  it  seems  ttat  the  substantial  part 
of  it  consists  of  houses,  which  might  make  it  a  more 
serious  question,  whether  the  Court  should  permit  the 
mortgagor  to  cut  the  timber."  In  Harper  v.  Aplin 
(1886),  54  L.  T.  383,  Pearson,  J.,  granted  an  injunction 
to  prevent  the  felling  of  trees,  where  the  security  was 
admitted  to  be  deficient,  although  the  mortgagor  offered 
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to  pay  the  mortgagee  the  value  of  the  timber  in  reduction 
of  the  loan. 

In  Goodman  v.  Kine  (1845),  8  Beav.  379,  Langdale, 
M.R.,  granted  an  injunction  to  prevent  a  mortgagor  pull- 
ing down  a  house  after  decree  nisi. 

Power  to  Mortgage — A  power  to  mortgage  does  not 
give  the  donee  power  to  cut  timber  and  apply  the  pro- 
ceeds to  the  purposes  of  the  mortgage.  Lee  v.  Alston 
(1789),  1  Ves.  jun.  78,  Thurlow,  LC. 

Rights  of  Mortgagee. — ^An  early  case  on  the  rights  of 
the  mortgagee  in  possession  is  Withrington  v.  Banks 
(1725),  Select  Ca.  30  (fol.  ed.),  where  Price,  B.,  said :  "A 
mortgagee  in  fefe  at  law  may  commit  w.,  but  never  in  Equity; 
unless  it  appears  the  security  is  defective,  which  is  not  here." 
He  ordered  an  account  and  injunction,  and  directed  that 
the  value  of  the  timber  felled  should  be  applied  in  the 
first  place  in  payment  of  interest  and  then  in  sinking  the 
mortgage.  See  now  Conveyancing  Act,  1881,  s.  19,  p.  366. 
In  Hughes  v.  Williams  (1806),  12  Vesey  493,  Erskine, 
L.C.,  disallowed  the  expense  of  opening  a  quarry  by  a 
mortgagee  in  possession,  this  not  being  authorised  by  the 
mortgage  deed.  But  in  Millett  v.  Davey  (1862),  31 
Beav.  470,  the  estate  was  held  to  be  of  insufficient 
value,  even  including  the  minerals,  when  the  mortgagee 
entered  into  possession.  Thirteen  years  after  this  he 
combined  with  the  owner  of  the  other  moiety  to  lease 
some  abandoned  mines,  but  failed  to  make  a  profit  beyond 
a  small  royalty.  Romilly,  M.R.,  said  :  **  Where  the  security 
is  insufficient  ...  a  mortgagee  is  entitled  to  make  the  most 
of  the  property  for  the  purpose  of  realising  what  is  due  to 
him.  He  may  cut  timber,  he  may  open  a  mine  .  .  . 
provided  he  is  not  committing  wanton  destruction.  .  .  . 
But  where  a  mortgagee,  so  circumstanced,  is  acting  bond 
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fide  .  .  .  the  Court  will  never  interfere  to  prevent  his 
felling  timber  or  opening  a  mine  and  the  like,  but  he 
does  it  at  his  own  risk  and  peril ;  so  that,  if  he  incurs 
a  great  loss  in  working  the  mine,  he  cannot  charge 
a  penny  of  that  loss  against  the  mortgagor,  and  if  he 
obtains  a  great  profit,  the  whole  of  that  profit  must  go  in 
discharge  of  his  mortgage  debt." 

'  Repair. — A  mortgagee  in  possession  is  not  bound  to 
leave  the  premises  in  as  good  condition  as  he  found  them. 
Russell  V.  Smithies  (1793),  Ambler  96. 

Improvements. — He  is  entitled,  in  account  on  sale  or  in 
a  redemption  action,  to  an  allowance  for  lasting  improve- 
ments, so  far  as  they  increase  the  value  of  the  premises. 
Shephardv.  Jones  {ISS2),  21  Ch.  D.  469,  C.  A.,  approved 
in  Henderson  v.  Astwood  (1894),  A.  C.  150. 

Out  of  Possession. — Though  the  mortgagee  is  not  in 
possession,  still  if  he  permits  strangers  to  open  mines 
beneath  the  mortgaged  premises,  which  he  himself  is  not 
authorised  to  open  by  the  mortgage  deed,  he  will  be  held 
responsible,  and  an  account  may  be  ordered  against  him 
of  damage  to  the  surface  and  of  coal  worked,  without  any 
aUowance  for  the  cost  of  severance  and  conveyance  to  the 
surface;  per  Stuart,  V.C.,  in  Hood  v.  Easton  (1856),  2 
Jur.  N.  S.  729,  following  Thomeycroft  v.  Crockett  (1848), 
16  Simon  445,  before  Shadwell,  V.C.,  who  disallowed  the 
expense  of  opening  and  working  mines  though  the  work- 
ing had  been  profitable.  See  ''Account,"  infra,  p.  353. 
Where  it  appeared  by  the  aflSdavit  of  the  actual  occupier 
of  the  land  that  the  w,  was  not  done  by  the  mortgagee 
or  by  his  authority,  an  injunction  was  refused.  Anon. 
(1823),  1  L.  J.  119,  Leach,  V.C. 

Purchase  Mosey  Unpaid. — An  unpaid  vendor  is  entitled  to 
restrain  the  purchaser  of  an  estate  from  cutting  timber  after 
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the  contract  and  before  the  conveyance.  Crockford  v,  Alex- 
anrfer  (1808),  15  VeseylSS  ;  cl  Marshall  v.  Watson  {IS  58), 
25  Beav.  501 ;  Rarvlins  v.  Burgis  (1814),  2  V.  &  B.  387. 

Income  Pending  Foreclosnre. — In  the  case  of  Godd^yi 
(1892),  1  Ch.  292,  the  testator  had  taken  possession  of  a 
mine,  and  a  question  arose  as  to  the  income  derived  from 
the  mine  in  the  interval  between  his  death  and  foreclosure 
by  the  trustees.  It  is  evident  that  the  life  tenants  were 
not  entitled  to  the  whole  income,  as  the  mine  did  not  form 
part  of  the  testator's  estate,  and  North,  J.,  decided  that 
the  capital  of  the  estate  was  entitled  to  such  a  sum  as 
would  at  £4  per  cent,  from  the  death,  with  annual  rests, 
have  amounted  to  the  sum  received  at  the  date  of  the 
foreclosure,  and  that  the  remainder  was  income  to  which 
the  life  tenants  were  entitled. 

Taking  Possession.  Excepted  Trees. — ^Notice  by  the 
mortgagees  to  the  tenant  of  a  farm,  from  whose  lease 
underwoods,  timber,  and  shooting  were  excepted,  coupled 
with  an  injunction  agaiust  the  mortgagor  to  prevent  cutting 
on  the  ground  of  insuf&cient  security,  is  not  a  taking  pos- 
session by  the  mortgagees  of  anything  except  the  farm. 
Simmins  v.  Shirley  (1877),  6  Ch.  D.  173,  per  Fry,  J. 

Trespass  on  Ac(joining  Mine. — In  Powell  v.  Aiken 
(1858),  4  K.  &  J.  343,  is  given  a  form  of  order  where 
mortgagor  and  mortgagee  had  successively  trespassed  on 
adjoining  coal  measures. 

Impounding  Incumbered  Life  Estate. — The  right  of  im- 
pounding the  interest  of  a  tenant  for  life  to  recoup  w.  com- 
mitted by  him  is  valid,  even  against  incumbrancers  of  his 
life  interest  who  have  acquired  their  rights  previous  to  the 
w.  committed.   Briggs  v.  Oxford  (1855),  1  Jur.  N.  S.  817. 

Iiynnction. — In  a  foreclosure  decree,  the  defendant  not 
appearing,  an  injunction  to  stay  w.  will  not  be  granted ; 
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but  only  on  an  interlocutory  application.  Kettle  v.  Corhin 
(1758),  1  Dickens  314. 

Rent-char^^, — A  grantee  of  a  rent  in  fee,  with  right  of 
entry  on  default  in  payment,  and  of  taking  the  profits  until 
satisfied,  may  not  cut  trees  or  commit  w.,  but  only  take 
ordinary  profits.     Jemmott  v.  Cooly  (1663),  1  Lev.  171. 

Bights  of  Parties  under  Oonyeyandng,  &c.,  Act,  1881. — In 
the  Appendix  will  be  found  the  sections  of  the  Convey- 
ancing Act,  1881,  which  give  to  the  party  in  possession 
certain  rights  of  leasing,  and  to  the  mortgagee  by  deed  a 
power  of  sale  over  the  mortgaged  property  or  any  part 
thereof,  including  a  power  to  sell  timber  and  other  trees 
ripe  for  cutting,  ss.  18-22. 

Portions. — "  In  Mr.  Offley's  marriage  settlement  there 
was  a  term  for  raising  £10,000  for  a  daughter,  but  it  was 
so  short  that  the  ordinary  profits  of  the  land  would  not 
raise  above  half  the  sum ;  but  there  was  a  coal  mine  in  the 
land,  which  was  open  at  Mr.  Offley's  death,  which  the 
Court  ordered  should  be  wrought,  and  the  trustees  to  have 
power  to  make  soughs  and  drains  in  any  other  the  lands 
of  the  heir,  as  need  should  require,  so  as  it  were  done  in 
an  orderly  manner,  so  that  the  money  might  be  raised. 
And  my  Lord  Commissioner  Hutchins  aaid  that  in  such 
case,  where  the  usual  profits  of  the  land  will  not  raise  the 
money  appointed  within  the  time,  this  Court  may  order 
timber  to  be  felled  off  the  land  to  make  it  up."  Offley  v. 
0.  (1691),  Prec.  Ch.  26. 

In  Seville  v.  S.  (1720),  2  Atk.  458,  Select  Cases  32, 

Tracy,  J.,  held  that  an  unimpeachable  life  tenant  is  not 

liable  to  an  injunction  nor  to  account  for  the  value  of  timber 

cut  and  sold  by  him,  though  there  were  unsatisfied  portions 

charged  by  a  long  overriding  term.    But  in  this  case  it  was 

not  shown  that  the  security  for  the  portions  was  insuificient. 

u  2 


COPYHOLDS. 

It  is  only  intended  here  to  treat  of  copyholds  apart  from  custom  of 
the  manor.  Copyhold  tenants  are  not  within  the  Statutes  of  Marlbridge 
and  Gloucester,  though  in  Ectdcourt  y.  Weeks  (1699),  1  Salk.  186,  Lutw. 
246,  they  seem  to  have  been  treated  as  within. 

Forfeiture. — "  If  a  copyholder  commits  w.  contrary  to 
the  custom  of  the  manor,  this  is  a  forfeiture."  1  Rolle 
Abr.  508  ;  cf.  Edwards  v.  Heather  (1724),  Select  Cas.  3, 
a  case  of  w.  in  cutting  timber. 

Permissiye  W. — "  A  copyholder,  though  regarded  as  a 
tenant  at  will,  is  obliged  to  keep  the  tenements  in  repair ; 
for  which  reason  he  is  entitled  to  botes  or  estovers  by  the 
general  law,  without  alleging  a  special  custom.  He  is, 
therefore,  contrary  to  other  tenants  at  will,  or  at  least  to 
those  who  hold  strictly  at  will  a  Common  Law  estate, 
answerable  for  permissive  as  well  as  for  voluntary  w." 
Watkin  331.  So  it  is  said  in  Rook  v.  Warth  (1750),  1 
Vesey  460,  Belt  200  :  "  The  copyhold  tenant  being  subject 
to  w.  by  the  general  rule  of  law  (no  custom  to  the  contrary 
being  shown),  this  might  have  been  considered  by  the 
lord  of  the  manor  as  w.;  for  unless  it  is  a  burning  by 
lightning  or  the  act  of  God,  the  destruction  of  a  house  by 
fire,  unless  in  convenient  time  repaired,  is  w."  As  to  fire 
merely  accidental,  see  14  Geo.  3,  c.  78,  s.  86.  Again,  '*  If 
a  copyholder  suffers  a  house  to  decay  and  be  wasted,  this 


COPYHOLDS.  293 

is  a  forfeiture."  1  RoUe  Abr.  508  ;  cf.  Rasteil  v.  Turner 
(1597),  Cro.  El.  598. 

Botes  or  Eatovers  (a). — A  copyholder  may  lop  without 
special  custom,  but  he  may  not  top,  for  that  might  cause 
putrefaction.     Dawhridge  v.  Cocks  (1594),  Cro.  El.  361 ; 

1  BrownL  132 ;  22  Viner  445,  448. 

It  was  resolved  in  Heydon  v.  Smith  (1611),  13  Co.  67, 

2  Brownl.  328,  ^*  that  of  common  right,  as  a  thing  incident 
to  the  grant,  the  copyholder  may  take  as  housebote,  hedge- 
bote,  and  ploughbote  upon  his  copyhold  ;  quia  concesso 
uno  conceduntur  omnia  sine  quibus  id  consistere  non 
potest;  et  quando  aliquis  aliquid  concedit,  concedere 
videtur  et  id  sine  quo  res  ipsa  non  potest.  .  .  .  But  the 
same  may  be  restrained  by  custom."  And  see  Swayne's 
Case,  S.  V.  Beckett  (1609),  8  Co.  63  a. 

"  If  a  copyholder  cuts  great  trees,  sc.  elms,  to  repair 
his  copyhold  house  which  is  in  decay  and  employs  them 
accordingly,  this  is  no  forfeiture,  for  this  the  law  allows  to 
him  without  any  custom  to  warrant  it."  1  RoUe  Abr.  508  ; 
East  V.  Harding  (1596),  Cro.  El.  498.  If  he  cut  down 
more  than  are  wanted  by  an  error  of  judgment,  this  is  no 
forfeiture,  ib.  But  if,  instead  of  employing  them  in  repair, 
he  suffers  them  to  decay,  this  is  a  forfeiture,  ib.  It  is 
a  question  for  the  jury  whether  trees  have  been  hand 
fde  cut  for  repairs  and  are  in  due  course  of  application  to 
that  object ;  Doe  v.  Wilson  (1809),  11  East  56.  *' Where 
timber  is  assigned  to  be  applied  in  repairs,  I  agree,  in 
point  of  law  it  must  be  specifically  applied ;  yet  it  is  very 


(a)  "  And  it  is  to  be  known  that  bc,  firebote,  ploughbote,  housebote, 

bote  and  estovers  are  aU  one;  etf^ov^f  and  hedgebote."     Heydon  y.  Smith 

are  derived  from  this  French  word  (1611),  13  Co.  67, 2  Brownl.  328.  But 

estover,  i,e,,  fovere ;    1.0.,  to  keep  the  New  English  Dictionary  gives 

warm,  to  cherish,  to  defend ;    and  the  derivation  as  from  estovoir,  to 

there  are  four  kinds  of  estovers  ...  be  necessary. 
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hard  to  say,  and  it  could  not  be  8ai4  in  this  Court,  that, 
if  the  tenant  sold  the  timber,  it  should  not  be  applied  in 
repairs,"  per  Lord  Loughborough  in  Dench  v.  Bampton 
(1799),  4  Vesey,  p.  703.  See  p.  298.  In  most  cases  the 
damages  would  be  purely  nominal. 

Mast  and  Tonng  Birds. — The  copyholder  shall  have  the 
mast  and  the  young  of  birds  which  breed  in  the  trees. 
Ashmead  v.  Ranger  (1700),  1  Lord  Raymond  561,  11 
Mod.  18  (reversed  apparently  on  another  point  in  Dom. 
Proc). 

Lord  cannot  Uine  or  Fell. — It  was  resolved  in  Heydon 
V.  Smith  (1611),  13  Co.  67,  2  Brownl.  328,  '*that  the 
lord  cannot  take  all  the  timber  trees,  but  he  ought  to 
leave  sufficient  for  the  reparation  of  the  customary  houses, 
and  for  ploughbote,  &c.,  for  otherwise  great  depopulation 
will  follow,  sc,  ruin  of  houses  and  decay  of  tillage  and 
husbandry."  But  neither  can  cut  down  trees,  except  for 
tenant's  botes,  apart  from  custom.  Chappie's  Case  (1727), 
6  Viner  228-  And  Lord  Eldon  held  in  Whitchurch  v. 
Holworthy  (1812),  19  Vesey  213,  4  M.  &  S.  340,  that  a 
lord  has  no  right  apart  from  custom  to  enter  and  cut 
trees,  even  upon  a  '*  wood  estate,"  though  oflfering  to  leave 
sufficient  botes  and  estovers.  So  in  Eardley  v.  Granville 
(1876),  3  Ch.  D.  826,  Jessel,  M.R.,  said:  "The  estate  of 
a  copyholder  in  an  ordinary  copyhold  (for  it  is  an  estate) 
is  an  estate  in  the  soil  throughout,  except  as  regards  for 
this  purpose  timber  trees  and  minerals.  As  regards  the 
trees  and  minerals,  the  property  remains  in  the  lord,  but, 
in  the  absence  of  custom,  he  cannot  get  either  the  one  or 
the  other,  so  that  the  minerals  must  remain  unworked, 
and  the  trees  must  remain  uncut ;  the  possession  is  in  the 
copyholder,  the  property  is  in  the  lord.  If  a  stranger  cuts 
down   the   trees,   the   copyholder   can   maintain  trespass 
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against  the  stranger,  and  the  lord  can  maintain  trover  for 
the  trees.  If  the  lord  cuts  down  the  trees,  the  copyholder 
can  maintain  trespass  against  the  lord ;  but  if  the  copy- 
holder cuts  down  the  trees,  irrespective  of  the  question  of 
forfeiture,  the  lord  can  bring  his  action  against  the 
copyholder  (&).  So  in  the  case  of  minerals.  If  a  stranger 
takes  the  minerals,  the  copyholder  can  bring  trespass 
against  the  stranger  for  interfering  with  his  possession, 
and  the  lord  may  bring  trover,  or  whatever  the  form  of 
action  may  be  now,  against  the  stranger  to  recover  the 
minerals.  The  same  rule  applies  to  minerals  as  to 
trees." 

Oopyhold  of  Inheritance. — A  copyholder  for  life  with 
right  of  nominating  his  successor,  may  prescribe  to  cut 
timber.  Powd  v.  Peacock  (1603),  Noy  2  ;  Rowles  v. 
Mason  (1612),  1  Rolle  Abr.  560  ;  1  Brownl.  132,  2  ib. 
85  ;  dist.  in  Ma/rdiner  v.  Elliot  (1788),  2  Durn.  &  E.  746. 
And  the  law  is  the  same  where  the  tenant  holds  a 
customary  copyhold,  i.e.,  not  nominally  at  the  will  of  the 
lord,  but  in  fee  according  to  the  custom  of  the  manor. 
Powel  V.  Peacock^  u.s.  And  such  a  tenant  may  so 
deal  with  his  estate  as  to  make  successive  tenants  for  life 
unimpeachable  of  w.  without  any  cause  of  complaint  by 
the  lord.  Denn  v.  Johnson  (1808),  10  East  267.  But 
where  there  is  no  such  prescriptive  right,  the  lord  cannot 
be  compelled  to  accept  a  surrender  in  such  a  form  as 
would  make  the  tenant  unimpeachable.     1  Watkin  299  n. 

Minerals. — See  Eardley  v.  Granville,  u.s.  Neither 
the  tenant  without  the  licence  of  the  lord,  nor  the  lord 
without  the  licence  of  the  tenant,  can  dig  new  mines, 

{h)  Cage  y.  Dod  (1^50),  Style  233 ;  The  law  is  the  same  in  the  case  of  a 

of.  Easteowrt  v.  Weeks  (1699),  Lutw.  windfall.      Ailner'a  Oase  (1663),   1 

246,  2  Freom.  516;  Berry  v.  Heard  Keble  691. 
(1623),  Gro.  Car.  242,  Palmer  327. 
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Winchester  V.  Knight  (1717),  1  P.  Wms.  406;  although 
the  tenant  holds  according  to  the  custom  of  the  manor 
and  not  at  the  will  of  the  lord,  Portland  v.  HiU  (1866), 
2  Eq.  765,  per  Page  Wood,  V.C. 

In  Grey  v.  Northumberland  (1810),  13  Ves.  236,  17 
ib.  282,  Lord  Eldon  granted  an  interlocutory  injunc- 
tion against  the  lord  to  stay  w.  in  opening  mines,  so 
that  an  alleged  custom  in  his  favour  might  be  tried  at 
law,  but  afterwards,  in  consequence  of  delay,  said  he 
would  dissolve  the  injunction,  especially  as  the  lord  was 
but  life  tenant,  unless  some  means  of  speedy  trial  were 
ensured.  Cf.  Bourne  v.  Taylor  (1808),  10  R.  R.  267, 
10  East  189 ;  Player  v.  Roberts  (1632),  W.  Jones  243. 

Though  a  lord  may  mine  by  custom,  he  may  not  use 
an  underground  tramway  for  carrying  minerals  dug  out- 
side the  manor,  or  for  draining  or  ventilating  other  parts 
of  the  mine  ox  other  mines.  Bowser  v.  Maclean  (1860), 
2  D.  F.  J.  415,  per  Campbell,  LC. 

A  tenant  cannot  remove  large  stones  partially  im- 
bedded in  the  soil,  unless  they  are  shown  to  be  a  recent 
fall  and  so  not  portion  of  the  soil.  Semble,  he  has  a  right 
to  remove  stones  "  loose  and  recently  brought  upon  the 
land,  or  even  larger  stones  which  were  incumbering  the 
land,  for  the  advantage  of  the  copyhold  estate."  Dearden 
v.  Evans  (1839),  5  M.  &  W.  11.  And  probably  he  may 
remove  stone  from  underneath  the  surface  for  the  im- 
provement of  cultivation.  Cuddon  v.  Morley  (1848), 
7  Hare  202  ;   cf.  Hoyle  v.  C(mpe  (1842),  9  M.  &  W.  450. 

Oopyhold  of  Inheritance. — ''  It  seems  to  me  that  a 
copyholder  of  inheritance  cannot,  without  a  special 
custom,  dig  for  mines ;  neither  can  the  lord  dig  in  the 
copyholder's  lands,  for  the  great  prejudice  he  would  do 
to  the  copyhold  estate  ;  and  the  copyholder  himself  seems 
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to  have  no  interest  in  the  inheritance  of  the  lands.  Copy- 
holder may  dig  for  marl  to  lay  upon  the  copyhold  land ; 
he  cannot  inclose  where  it  was  never  inclosed  before." 
Gilbert's  Tenures,  327.  **  It  seems  he  may  dig  for  marl 
to  manure  the  lands  with,  or  take  turf  for  necessary  fuel, 
and  it  will  be  no  forfeiture,  as  these  seem  to  be  proper 
estovers/*    Watkin  on  Copyholds,  333. 

Houses. — ^As  to  the  duty  of  repairing,  see  p.  292. 

Pnlling  Down. — It  is  w.  for  a  remainderman  to  pull 
down  houses  built  by  a  life  tenant.  Semble,  it  is  other- 
wise if  the  building  was  never  roofed  in  so  as  to  become  a 
house.  Brock  v.  Beare  (1611),  1  Bulstrode  50,  2  D'Anv. 
194,  Gilbert  235.  It  must  be  alleged  and  proved  that  the 
house,  &c.,  was  covered  in,  and  that  the  building  was 
affixed  to  the  soil.  Bedford  v.  Smith  (1553),  Dyer  108  6  ; 
Wai'd^s  Case  (1611),  4  Leonard  241.  Where  the  jury  find 
that  no  damage  has  been  caused  by  pulling  down  and  not 
rebuilding,  no  forfeiture  occurs  ;  Doe  v.  Burlington  (1833), 
5  B.  &  Ad,  507,  where  a  barn  was  destroyed. 

Rebuilding. — *'  I  have  no  hesitation  in  saying  that  a 
mortgagee  of  a  copyhold  may  pull  down  ruinous  houses, 
and  may  build  much  better  houses,"  per  Lord  Lough- 
borough, L.C.,  in  Hardy  v.  Reeves  (1799),  4  Vesey  466  ; 
but  it  may  be  w.  to  build  a  house  less  commodious  or 
larger.  See  note  to  Greene  v.  Cole,  2  Wms.  S.  644,  and  p.  134. 

New  HouseB. — In  general,  it  is  a  question  whether  it  is 
w.  to  build  a  new  house  where  none  was  before.  In  a  case 
quoted  in  Wa/rds  Case  {infra)  it  is  shortly  said  that  a 
woman  copyholder  built  a  new  house  upon  the  land,  and  it 
was  agreed  to  be  a  forfeiture.  But  in  Cecil  v.  Cave  (1596), 
1  Rolle  Abr.  507,  *'  If  a  copyholder  erect  a  new  house  on 
his  copyhold  without  licence,  this  is  no  forfeiture,  for  it  is 
for  the  melioration  of  the  tenement  although  he  alters  the 


298  THE   LAW  OF   WASTE. 

nature  of  the  land  by  it,  and  this  is  not  w.  in  a  lessee  for 
years."  But  see  p.  12,  &c.  No  doubt  it  is  in  reality  a 
question  of  fact  whether  any  substantial  injury  has  been 
done  or  not.  See  as  to  building  on  land  not  copyhold, 
p.  138.  In  Grey  v.  Vlisses  (1625),  Latch  122,  Dyer  211  6, 
there  is  an  obiter  dictum  that  if  a  tenant  erect  a  mill 
upon  his  copyhold  it  is  a  forfeiture. 

iDjuHCtion.-— In  Richards  v.  Noble  (1807),  3  Mer.  673, 
Eldon,  L.C.,  granted  an  injunction  against  cutting  turves, 
though  forfeiture  was  not  waived,  but  see  Blake  v.  Peters 
(1863),  1  De  G,  J.  &  S.  345,  C.  A.  It  was  refused  in 
Parrott  v.  Palmer  (1834),  3  M.  &  K.  632,  as  the  lord 
had  long  lain  by  and  allowed  the  tenant  to  expend 
money  in  mining ;  but  Brougham,  L.C.,  said  that  Dench 
v.  Bampton  (1799),  4  Ves.  at  p.  703,  where  also  an  in- 
junction was  refused,  was  clearly  not  law.  In  this  last 
case,  however,  it  is  to  be  noticed  that  the  lord  had  only 
a  qualified  right  to  the  timber,  and  the  w.  was  trivial. 

An  interim  injunction  to  restrain  mining  was  granted 
where  there  was  a  dispute  as  to  whether  the  defendant 
was  free-  or  copy -holder,  Greenwich  Hospital  v.  Blackett 
(1848),  12  Jurist  151  ;  so  where  the  tenant  declined  to 
try  his  right  at  law,  though  defending  on  the  ground 
of  better  cultivation,  Cuddon  v.  Morley  (1848),  7  Hare 
202.  Where  a  tenant  defends  on  the  ground  of  custom 
(to  dig  turves),  his  evidence  must  be  very  strong  to 
prevent  an  injunction  going,  Ely^  DeaUy  dkc.  v.  Warren 
(1741),  2  Atk.  189,  unless  the  land  be  fenny,  for  other- 
wise to  carry  away  soil  is  destructive  of  the  holding. 

In  voluntary  w.,  at  all  events,  it  lies  upon  the  de- 
fendant to  prove  that  it  is  not  against  the  custom  of  the 
manor.  Downingham's  Case  (1594),  Owen  17  ;  Farmer 
v.  Ward  (1595),  Noy  51. 
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In  Cornish  v.  New  (1675),  Finch  220,  a  life  tenant 
was  restrained  at  the  instance  of  the  remainderman  in  fee 
of  copyholds. 

In  Hilt(m  v.  Granville  (1841),  Cr.  &  Ph.  283,  the 
lord  was  not  restrained  as  the  circumstances  showed  a 
strong  inference  in  his  favour. 

Miscellanea. — W.  and  forfeiture  by  a  tenant  for  life  does 
not  bind  the  remainderman,  1  RoUe  Abr.  509,  especially 
if  it  occurs  by  collusion  with  the  lord,  Rastell  v.  Turner 
(1597),  Cro.  El.  598,  where  an  outhouse  was  burnt.  But 
in  general  the  lord  and  not  the  remaiuderman  takes 
advantage  of  a  forfeiture.  Doe  v.  Clements  (1813), 
2  M.  &  S.  68. 

The  tenants  of  copyholders  are  punishable,  though 
their  immediate  landlords  are  not.  Dalton  v.  Gill  (1577), 
Gary  63. 

W.  by  Stranger. — Formerly  w.  by  a  husband  occasioned 
forfeiture  of  the  wife's  estate,  Cli/tony.  Molineux  (1585), 
4  Co.  27,  where  it  is  also  said  that  w.  by  a  stranger, 
without  assent,  is  no  forfeiture.  On  the  contrary  are 
Anon.  (1563),  Moore  49,  pi.  149  ;  1  Watkin  126  n. 

Belief  from  Forfeiture — Although  a  tenant  may  have 
incurred  forfeiture  at  law.  Equity  has  intervened  from 
very  early  times  to  relieve,  where  the  w.  has  not  been 
intentional  (c),  or  where  the  forfeiture  is  on  the  ground 
of  non-payment  of  money,  such  as  rent  or  fines,  or  is  for 
the  securing  the  fulfilment  of  some  collateral  object. 

In  Peachy  v.  Somerset  (1720),  1  Str.  447,  2  W.  &  T. 
L.  C,  where  the  tenant  had  leased  without  licence, 
Macclesfield,  L.C.,  refused  to  relieve,  saying:  "The  true 
ground  for  relief  against  penalties  is  firom  the  original 
intent  of  the  case,  where  the  penalty  is  designed  only 

(e)  See  Thoma$  v.  ForteTf  uhi  infra. 
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to  secure  money,  and  the  Court  gives  him  all  that  is 
expected  or  desired."  But  in  Sloman  v.  Walter  (1784), 
1  Bro.  C.  C.  418,  2  W.  &  T.  L.  C,  a  case  before  Thurlow, 
L.C.,  of  penalty  under  a  bond,  relief  was  granted  ^here 
forfeiture  was  to  secure  a  collateral  object.  Cf.  Dench  v. 
Bampton  (1799),  4  Ves.  700. 

In  Commin  v.  Kingsmell  (1591),  Tothill  108,  the 
tenant,  on  payment  of  a  fine,  was  relieved  from  forfeiture 
incurred  by  cutting  timber  and  employing  it  on  his 
own  customary  hold.  It  does  not  appear  if  the  cutting 
was  through  ignorance  or  not.  Again,  in  Nash  v.  Derby 
(1705),  2  Vernon  537,  1  Eq.  Ca.  121,  where  the  tenant 
cut  timber,  under  a  supposed  custom,  on  one  holding 
and  employed  it  in  repairing  another,  relief  was  given 
on  payment  of  the  costs  of  the  suit  and  of  two  ejectment 
actions,  per  Lord  Keeper  Wright.  And  in  Thomas  v. 
Porter  (1667),  1  Eq.  Ca.  Ab.  121.  1  Ch.  Ca.  95,  relief 
was  given  to  a  tenant  durante  viduitate,  as  it  was  not 
her  intention  to  do  w.  As  to  relieving  life  tenants,  see 
Hill  V.  Barclay  (1811),  18  Ves.  64. 

In  Taylor  v.  Hooe  (1583),  Tothill  205,  6  Viner  151, 
it  was  held  incumbent  on  the  lord  to  prove  that  the 
w.  had  been  done  by  direction  of  the  copyholder  and 
not  by  his  tenant,  as  w.  by  the  latter  does  not,  per  se^ 
cause  forfeiture.  Cage  v.  Dad  (1650),  Style  233.  Nor 
does  w.  by  a  stranger.  Clifton's  Ca^e,  C.  v.  Molineicx 
(1585),  4  Co.  27. 

There  is  jurisdiction  in  Equity  to  restrain  a  lord 
illegally  seizing  a  holding  as  forfeited,  notwithstanding 
there  be  also  a  remedy  at  law  ;  per  Page  Wood,  V.C., 
in  Andrews  v.  Hulse  (1858),  4  K.  &  J.  392. 

On  the  other  hand  persistent  non-repair  will  not  be 
aided.   Cox  v.  Higford  (1710),  2  Vernon  664,  1  Eq.  Ca. 


COPYHOLDS.  301 

121,  where,  however,  the  Lord  Keeper  said  he  thought 
even  voluntary  w.  might  be  relieved.  Apart  from  equit- 
able relief,  repair  before  action  brought  will  not  remedy 
forfeiture,  semble,  Cornwallis  v.  Horwood  (1625), 
Latch  227,  Palmer  416  ;  but  see  Rooh  v.  Warth,  p.  292. 

No  interlocutory  injunction  will  be  granted  at  the 
instance  of  several  tenants  to  prevent  the  lord  from 
proceeding  in  ejectment  against  one  of  them.  Sefton  v. 
Salisbury  (1859),  7  W.  R.  272,  Page  Wood,  V.C. 

No  injunction  will  be  granted  to  prevent  the  lessee 
of  a  tenant  for  life  mining  under  a  lease,  on  the  ground 
that  the  life  estate  will  be  forfeited,  as  a  man  cannot 
disaffirm  his  own  lease.  Wentworth  v.  Turner  (1795), 
3  Ves.  3,  cf.  Keogh  v.  Collins  (1834),  Hayes  &  J.  805. 

Infismt. — An  infant  may  have  relief  though  he  does 
not  apply  until  a  very  long  time  after  his  majority, 
Litton' s  Case  (1599),  Gary  8. 


RIGHTS   OF   COMMON. 

The  three  rights  of  common  which  seem  chiefly  to 
come  within  the  purview  of  the  present  book  are : — the 
commons  of  estovers,  pasture,  and  digging  for  minerals 

Estovers — "  Common  of  estovers  comprises  the  right  of 
taking  wood  for  the  following  purposes,  viz.  :  1.  House- 
bote, which  is  of  two  kinds,  the  greater  and  the  less, 
the  greater  being  a  liberty  to  fell  timber  for  repairs  and 
rebuilding  houses  after  accidental  destruction,  and  the 
less  being  a  like  liberty  of  taking  the  tops  and  lops  of 
pollards  and  other  trees,  shrubs,  dead  wood,  and  under- 
wood for  fuel  in  the  commoner's  house ;  2.  Ploughbote, 
or  the  privilege  of  taking  timber  and  other  wood  for 
repairing  the  waggons  and  implements  used  in  the 
commoner's  husbandry;  3.  Hedgebote  or  haybote,  for 
repairing  gates  and  fences,  or  making  temporary  in- 
closures  in  an  open  field  when  the  corn  is  sown.  Common 
of  turbary  is  a  right  of  taking  peat  or  turf  from  the 
waste  land  of  another  for  fiiel  in  the  commoner's  house." 
Elton  on  Commons,  83,  95  :  2  Blackstone's  Com.  35. 

All  rights  of  common  must  be  limited  either  by  actual 
quantities,  or  the  size  of  the  w.,  or  the  requirements  of 
the  holding.  All  rights  which  are  not  so  limited  are 
not  common   rights  but  separate  rights   of  property  in 


RIGHTS   OF   COMMON.  303 

the  thing  claimed  And  this  is  the  case  where  a  de* 
stractive  right  is  claimed,  e.g.^  of  cutting  dry  surface  turf, 
Elton,  &c.,  95.  An  example  of  such  a  right  may  be  seen 
in  the  case  of  Doivglass  v.  Kendal  (1610),  Cro.  Jac.  256, 
where  the  defendant  prescribed  to  have  all  the  thorns, 
which  was  adjudged  good,  and  that  he  could  take  them 
away  when  cut  by  the  lord.     1  Bolle  Abr.  406. 

If  a  lords  lessee  cuts  housebote  in  a  place  where 
others  have  common  of  estovers  (and  so  as  to  leave  in- 
sufficient for  the  commoners),  this  is  w.  2  Rolle  Abr.  816, 
pi.  3  &  4. 

If  the  tenant  have  firebote  he  may  cut  timber  for  fuel 
if  he  cannot  fmd  sufficient  underwood.     Elton  86. 

If  A.  cuts  for  housebote  and  the  wood  proves  unfit,  he 
cannot  use  it  for  any  general  purpose  for  which  be  has 
no  bote,  nor  can  he  sell  and  buy  fit  wood  with  the  money 
(though  if  he  cut  honestly  the  damages  would  be  but 
nominal),  and  it  was  further  held  "  that  he  cannot  enlarge 
the  house  with  the  timber  nor  board  the  sides  of  a  barn 
there,  which  had  mud  walls  or  the  like  before."  Earl  of 
Pemh^oke's  Case  (1636),  Clayton  47. 

One  who  has  a  common  must  strictly  follow  his  right ; 
so  if  a  commoner  of  estovers  is  disturbed  one  year,  he  must 
bring  his  action,  and  may  not  take  double  the  quantity 
in  the  following  year.  Thomason  v.  Mackworth  (1666), 
0.  Bridgman,  at  p.  509. 

Pasture. — One  who  has  only  a  common  of  pasture 
*'  hath  not  an  interest  in  the  soil ;  for  he  cannot  meddle 
with  the  wood,  grass,  or  other  profit  arising  of  the  soil, 
but  the  interest  which  the  commoner  hath  is  only  the 
feeding  of  the  grass  with  the  mouths  of  his  cattle," 
Anon.  (1587),  2  Leonard  201.  He  cannot  even  dig  a 
trench  to  let  off  water.     1  Rolle  Abr.  406.     The  lord  has 
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himself  a  right  of  keeping  bis  beasts  and  conies  on  the 
land,  and  for  any  excess  the  commoner  has  a  right  of 
action  for  damages,  but  may  not  himself  abate  the  wrong, 
Cooper  V.  Marshall  (1757),  1  Burrow  259,  and  see  other 
cases  cited  in  Hall  on  Profits  k  Prendre.  If  the  lord  put 
hay  or  straw  on  the  common  he  cannot  justify  chasing  out 
the  cattle  of  the  commoners  to  protect  his  property,  as 
the  wrong  began  in  himself.  Farmer  v.  Hunt  (1611), 
Cro.  Jac.  271,  Yelv.  201,  1  Brownl.  220. 

Pannage  is  merely  the  right  to  take  mast  by  the 
mouth  of  pigs,  and  is  subject  to  the  right  of  the  lord  to 
manage  his  trees  and  cut  his  timber  in  due  course. 
Chilton  V.  London,  Corp.  (1878),  7  Ch.  D.  562.  As  to 
the  extent  of  the  lord's  right  to  plant  trees  on  a  common, 
see  Kirhy  v.  Sadgrove  (1797),  1  Bos.  &  P.  13,  6  Dura.  & 
E.  183,  3  Anst.  892.  And  as  to  agreements  between 
lords  and  commoners  for  inclosing  for  the  purpose  of 
planting  and  preserving  trees,  see  29  George  2,  c.  36, 
31,  ib.  c.  41. 

Encroachment. — The  lord  may  encroach  ''  by  occasion 
of  a  windmill,  sheepcote,  dairy,  inlarging  of  a  court 
necessary,  or  curtilage,"  without  being  liable  to  an  action 
(1285),  13  Ed.  1,  c.  46  (7). 

A  lord  may  take  minerals  from  the  w.  so  lon^  as  he 
does  not  interfere  with  the  exercise  of  commonable  rights, 
and  perhaps  he  may  take  without  stint  in  cases  where 
there  is  no  *'  permanent  depriving  of  the  tenant  of  the 
benefit"  claimed.  Hall  v.  Byron  (1877),  4  Ch.  D.  667, 
Hall,  V.C.,  and  see  the  cases  cited  in  the  judgment.  The 
onus  probandi  is  on  the  tenant,  whereas  in  approvement 
under  the  Statute  of  Merton  it  is  on  the  lord,  ib.  As 
to  the  lord's  right  under  a  special  Inclosure  Act,  see 
Buccleuch    v.    Wakefield   (1870),    4   H.    L.   377.     Lord 
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King  is  reported  in  Cruise,  "  Common,"  50,  5  Viner  7,  as 
saying :  "  The  lord  had  a  right  to  open  mines  in  the  w. 
of  a  manor,  and  why  not  to  dig  brick  earth ;  especially 
where  the  bricks  were  made  for  one  of  the  tenants  of 
the  manor,  and  to  be  employed  in  building  upon  the 
manor." 

Approvement. — Where  a  tenant  has  a  right  of  taking 
gravel  and  sand,  or  any  right  of  estovers,  the  lord  cannot 
enclose  under  the  Statute  of  Merton,  Duherley  v.  Page 
(1788),  2  Dum.  &  E.  391  ;  nor  where  he  has  common  of 
turbary,  Grant  v.  Gunner  (1809),  1  Taunton  435,  the 
statute  only  applying  where  there  is  a  mere  common  of 
pasture.     20  Hen.  3,  c.  4  (1235). 

Remedy. — "  If  the  lord  doth  inclose  any  part,  and 
leave  not  sufficient  common  in  the  residue,  the  commoner 
may  break  down  the  whole  inclosure,  because  it  standeth 
upon  the  ground  which  is  his  common."  2  Inst.  88 ; 
Mason  v.  Ccesar  (1676),  2  Mod.  65 ;  Arlett  v.  Ellis 
(1827),  7  B.  &  C.  346,  9  D.  &  R.  897.  "The  distinction 
seems  to  be  this :  if  the  lord  of  the  manor  make  a  hedge 
round  the  common,  or  do  any  act  that  entirely  excludes 
the  commoner  from  exercising  his  right,  the  latter  may  do 
whatever  is  necessary  to  let  himself  into  the  common  ;  but 
if  the  commoner  can  get  at  the  common  and  enjoy  it  to 
a  certain  extent,  and  his  right  be  merely  abridged  by  the 
act  of  the  lord,  in  that  case  his  remedy  is  by  an  action  on 
the  case  «  .  .  and  he  cannot  assert  his  right  by  any  act 
of  his  own.  Here  the  trees  had  become  part  of  the  in- 
heritance, and  according  to  some  of  the  cases  a  commoner 
cannot  touch  the  soil,"  per  Kenyon,  L.C.J.,  in  Kirhy  v. 
Sadgrove  (1797),  6  Durn.  &  R  483.  As  to  the  right  to 
pull  down  an  encroaching  dwelling-house,  and  generally, 
see  note  to  Potter  v.  North  (1668),  1  Wms.  S.  653. 
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One  commoner  may  sue  in  Equity  on  behalf  of  himself 
and  all  other  similar  commoners,  Smith  v.  Broivnlow 
(1870),  9  Eq.  241,  and  may  bring  an  action  in  the  nature 
of  a  Bill  of  Peace,  Hall,  p.  377,  Williams  on  Commons. 

One  commoner  may  have  an  action  against  another  for 
surcharging.     Comyn's  Dig.  Common. 

8  &  9  Vict.  c.  118  (iQclosnre,  1846),  s.  98,  is  as  follows  : 
"  Provided  also,  and  be  it  enacted,  That  in  every  case  in 
which  the  right  to  all  or  any  of  the  mines,  minerals, 
stone,  and  other  substrata  under  any  land  inclosed  under 
this  Act  shall  exist  as  property  distinct  and  separate  from 
the  property  in  the  surface,  and  shall  not  be  compensated 
upon  the  inclosure,  the  right  and  property  in  such  mines, 
minerals,  stone,  or  other  substrata,  and  all  rights  and 
easements  auxiliarv  to  or  connected  with  the  exercise  or 
enjoyment  of  the  right  and  property  in  such  mines, 
minerals,  stone,  or  other  substrata,  shall  be  in  nowise 
affected  by  the  inclosure ;  and  in  case  any  mines,  minerals, 
stone,  or  other  substrata  under  any  land  inclosed  under 
this  Act,  or  the  right  of  searching  for  or  getting  the  same, 
shall  have  been  leased  or  agreed  to  be  leased  to  any  person 
or  property  distinct  and  separate  from  the  property  in  the 
surface,  with  or  without  powers  over  the  surface  of  the 
land  auxiliary  to  the  purposes  of  such  lease,  the  rights  of 
the  lessee  or  tenant  under  such  lease  or  agreement  shall  be 
in  nowise  atfected  by  the  inclosure. 

"  99.  And  be  it  enacted,  That  the  timber  trees  and 
other  trees  and  underwood  standing  and  growing  upon 
any  land  to  be  inclosed  shall  be  allotted  and  go  along  with 
t.he  land  whereon  they  respectively  stand,  and  shall  be 
deemed  the  property  of  the  several  persons  to  whom  the 
same  land  shall  be  respectively  allotted,  such  person  pay- 
ing to  the  owner  of  such  trees  and  underwood  such  sums 
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of  money  for  the  same,  and  at  such  time  or  times  and 
phice  or  places,  as  the  valuer  shall  by  writing  under  his 
hand  direct;  but  if  the  parties  who  are  to  make  such 
respective  payments  shall  neglect  or  refuse  to  make  the 
same  accordingly,  then  it  shall  be  lawful  to  and  for  the 
respective  parties  who  shall  be  entitled  to  have  and  re- 
ceive such  payments  to  enter  on  the  said  lands,  and  cut 
down,  take,  and,  carry  away  to  their  own  use  the  said 
trees  and  underwood  in  respect  of  which  the  said  pay- 
ments were  respectively  to  be  made  to  them,  at  any 
seasonable  time  or  times  within  one  year  next  after  such 
neglect  or  default,  doing  as  little  damage  on  the  land  as 
may  be." 

By  16  &  16  Vicst.  c.  79  (IncloBure,  1862),  s.  16,  "Fruit 
trees  standing  and  growing  upon  any  land  to  be  inclosed 
shall  not  be  dealt  with  as  timber  trees  and  other  trees  are 
by  the  said  firstly-recited  Act  directed  to  be  dealt  with, 
but  shall  be  allotted  and  go  along  with  the  land  whereon 
they  respectively  stand,  and  shall  be  deemed  the  property 
of  the  several  persons  to  whom  the  same  land  shall  be 
respectively  allotted ;  and  in  estimating  the  value  of  such 
allotments  the  valuer  shall  make  such  allowance  for  the 
increased  value  of  the  land  by  reason  of  the  fruit  trees 
standing  and  growing  thereon  as  he  shall  deem  just  and 
reasonable." 


X  2 
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Trustees  Generally,  Perpetuity,  Trustees  to  Preserve  Oontingent 

Remainders.  Legal  Personal  Representatives. 


Miscellanea.  Expenditure  for  Infants.  —  Of  course 
trustees  for  infants  will  be  allowed  the  sums  properly 
expended  by  them,  Re  Colyer  (1886),  55  L.  T.  344,  and 
BAdge  y.  Brown  (1843),  2  Y.  &  C.  C.  C.  181,  where  also 
they  were  disallowed  an  unnecessary  expense  in  pulling 
down  a  farmhouse  and  rebuilding  it. 

Power  to  Fell.  Bights  of  Beneficiaries. — A  mere  power 
given  to  trustees  to  cut  timber  for  a  particular  purpose 
will  not  affect  the  rights  of  the  beneficiaries  inter  se.  Thus 
in  Downshire  v.  Sandys  (1801),  6  Vesey  107,  a  term  was 
given  to  trustees  to  raise  certain  sums  of  money,  with 
power  to  cut  timber  other  than  that  ornamental  to  a 
particular  mansion.  Eldon,  L.C.,  said,  at  p.  115:  "It  is 
not  to  be  denied,  that  the  terms  'without  impeachment 
of  w.',  as  applied  to  trustees  of  a  term  for  special  purposes, 
have  a  very  diflferent  sense  from  that  of  the  same  words 
annexed  to  a  tenancy  for  life ;  and  in  the  ordinary  case  I 
do  not  apprehend  the  Court  would  have  permitted  the 
trustees  to  execute  their  trust  by  cutting  timber,  merely 
because  they  were  trustees  without  impeachment  of  w., 
though  they  might  at  law.     This  Court  would  say  that 
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having  a  discretion,  they  must  act  in  their  trust  as  the 
Court  itself  would  act.  There  is  no  pretence,  therefore,  to 
say  that  limitation  would  in  the  ordinary  case  enable 
them  to  cut  timber;  much  less  that  species  of  timber 
which  a  tenant  for  life  unquestionably  might  have  cut." 

So  in  Davies  v.  Wescomb  (1828),  2  Sim.  425,  before 
Hart,  V.C.,  real  estates  were  devised  to  trustees  in  trust 
for  sale  for  payment  of  debts,  and  subject  thereto  for  A. 
for  life  without  impeachment.  The  trustees  cut  down  and 
sold  timber  and  other  wood  for  payment  of  debts,  but  it 
was  held  that  the  life  tenant  was  "  entitled  to  a  charge  on 
the  inheritance  for  the  sum  for  which  the  timber  and 
other  wood  were  sold."  See  Kekewich  v.  Marker  and 
Briggs  v.  Oxford^  infra,  p.  314. 

Double  W. — On  the  other  hand  an  unimpeachable 
life  tenant  with  power  of  sale  cannot  appropriate  the  value 
of  the  timber  on  a  sale  under  the  power.  Doran  v. 
Wiltshire  (1792),  3  Swans.  699,  per  Thurlow,  L.C.  See 
Cockerell  v.  Cholmondeley,  infra,  and  p.  149.  This  would 
follow  also  from  the  fact  that  the  property  in  trees,  &c,, 
does  not  pass  to  a  tenant  for  life,  dispunishable,  until 
severance,  see  p.  148. 

Mines.  Timber  Estate.  Investment.  —  A  trustee  of 
residuary  personal  estate  to  be  laid  out  in  land  should 
not  invest  in  an  estate  which  is  heavily  timbered,  when 
the  life  estates  are  unimpeachable ;  and  if  they  do,  the 
life  tenants  will  not  be  allowed  to  exercise  their  legal 
rights.  It  makes  no  difference  that  another  estate  has 
been  purchased  on  which  there  is  no  timber.  Bxirges  v. 
Lamb  (1809),  16  Vesey  174.]  Jones'  S.  E.  (1855),  1  Jur. 
N.  S.  817;  but  in  Bellot  v.  Littler  (1874),  30  L.  T.  N.  S. 
861,  22  W.  R.  836,  under  a  power  to  invest  in  heredita- 
ments  ''adjoining"    the    settled    estates,    Jessel,    M.R, 
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sanctioned  the  purchase  by  trustees  of  minerals  under- 
lying the  settled  estates  and  as  to  a  small  part  immediately 
and  laterally  adjoining.  See  now  the  Settled  Land  Act, 
1882,  ss.  6-11,  35  (Appendix),  and  consider  its  effect  on 
the  powers  of  trustees  to  purchase.     Probably  it  has  none. 

Sales  of  Land  apart  from  Timber  or  Minerals  are 
generally  speaking  bad.  Thus  in  Cockerell  v.  Choi- 
mondeley  (1832),  1  CL  &  Fin.  60,  the  H.  L.  upheld  the 
judgments  of  the  Court  below,  refusing  to  aid  the 
execution  of  a  power  which  the  Courts  of  Law  had  held  to 
be  in  validly  exercised.  Here  the  land  was  sold  at  a  fixed 
price  and  the  timber  at  a  valuatioD,  which  was  paid  to 
the  tenant  for  life,  dispunishable,  who  conveyed  the 
timber,  while  the  trustee  conveyed  the  soil.  Now  by  22 
&  23  Vict.  c.  35,  s.  13,  where  there  is  a  bond  fde  sale 
under  a  power  and  a  wrong  person  is  allowed  to  receive 
the  value  of  the  timber  or  other  articles  attached  to  the 
land,  the  Court  may  establish  the  sale  upon  payment  by 
the  purchaser  of  the  full  value  of  the  timber,  &c.  By 
40  &  41  Vict.  c.  18,  s.  16,  the  Court  may  authorise  sales 
of  settled  estates  apart  from  timber,  and  of  timber  apart 
from  settled  estates.  In  Netumans  S.  E.  (1874),  9  Ch, 
681,  timber  moneys  were  directed  to  be  laid  out  in 
permanent  improvements.  See  the  Settled  Land  Act, 
1882,  s.  17,  Appendix. 

Reservation  of  Minerals. — In  Buckley  v.  Howell  (1861), 
29  Beav.  546,  Romilly,  M.R.,  held  that  a  power  of  sale 
cannot  validly  be  exercised  if  minerals  are  reserved  so  that 
an  unimpeachable  life  tenant  can  work  them.  "The 
purchase  money  is  to  be  reinvested  in  land,  and  if  an 
estate  with  valuable  minerals  under  it  were  found  to  be 
the  most  eligible  mode  of  investment,  the  tenant  for  life 
would  get  the  minerals  from  under  the  two  estates." 
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Now  by  25  &  26  Vict.  c.  108,  trustees  or  other  persons 
authorised  to  dispose  of  land  by  sale,  exchange,  partition, 
or  enfrancbisemcnt,  may  dispose  of  lands  and  minerals 
separately,  subject  to  the  previous  sanction  of  the  Court, 
unless  forbidden  by  the  instrument  creating  the  trust  or 
power.  And  by  the  Settled  Estates  Act,  1877,  supra, 
s.  19,  minerals  may  be  excepted  from  sales  under  the 
Court.  In  sales  under  the  Settled  Land  Act,  1882, 
minerals  may  be  reserved,  s.  17.  See  Appendix,  p.  375. 
Newcastle's  Estates  (1883),  24  Ch.  D.  129. 

So  in  sales,  &c.,  under  the  Lunacy  Act,  1890,  s.  120; 
Re  Dicconson  (1880),  15  Ch.  D.  316.  And  see  generally 
Farwell  on  Powers. 

Precatory  Trust — Where  it  was  not  clear  whether  there 
was  a  precatory  trust  giving  the  estate  over  after  the 
death  of  the  life  tenant,  the  Court  allowed  timber  to  be 
cut  in  a  husbandJike  manner  and  the  money  to  be  brought 
into  Court,  so  as  to  preserve  the  property  until  the 
question  could  be  determined  on  the  death.  Wright  v. 
Atkyns  (1823),  T.  &  R.  143,  Eldon,  L.C. 

Cutting  Ornamental  Trees. — In  Campbell  v.  Allgood 
(1853),  17  Beav.  623,  Romilly,  M.R.,  said  the  burden  of 
proof  was  on  the  trustees  who  justified  cutting  ornamental 
trees  on  the  ground  that  they  were  prejudicial  to  the 
healthiness  of  the  house.  "  I  think  they  ought  to  have 
applied,  either  to  the  persons  interested  in  the  property 
for  their  assent,  or  to  the  Court  for  its  authority  for 
cutting  these  trees."  (Qu.  whether  trustees  with  power 
of  leasing  have  not  inherent  authority  to  do  what  is 
reasonable  to  secure  tenants.)  The  costs  were  ordered  to 
come  out  of  the  estate. 

Void  Trust. — Where  trustees  or  executors  acting  under 
an    innocent    mistake,   cut  timber  under   a   void   trust, 
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retaining  no  benefit  for  themselves,  they  will  not  be 
charged  as  guilty  of  a  breach  of  trust,  but  will  be  allowed 
to  plead  the  Statute  of  Limitations  or  any  other  legal 
defences.  Ferrand  v.  Wilson  (1845),  4  Hare,  at  p.  383. 
See  now  the  Trustee  Act,  1888,  c.  59,  s.  8,  p.  358. 

Trostee-Beversioner. — ^In  Bays  v.  Bird  (1726),  2  P. 
Wms.  397,  one  of  three  trustees  for  a  charity  of  a  term 
of  500  years,  purchased  the  reversion  and  cut  timber, 
leaving  enough  for  repairs  and  botes ;  but  he  was  com- 
pelled to  pay  half  the  value  to  the  charity  as  compensation 
for  the  injury. 

Infant.  OompromiBe. — In  Cross'  Settlement  (1864),  10 
L.  T.  405,  Stuart,  V.C,  sanctioned  a  compromise  on  be- 
half of  an  infant,  as  between  him  and  the  tenant  for  life, 
who  held  subject  to  a  covenant  to  repair  which  he  had 
not  performed. 

Special  Trustees  Dead. — In  Hetoit  v.  H.  (1765),  2 
Eden  232,  Amb.  508,  where  there  was  power  to  cut  with 
the  consent  of  named  trustees  who  had  died,  Northington, 
L.C.,  after  having  taken  two  years'  time  for  consideration, 
ordered  a  reference  to  the  Master  to  see  what  was  fit  to 
be  cut. 

Oharity.  Oonstraction. — Trustees  of  land  for  a  charity 
are  not  restricted  like  other  trustees,  but  may  cut  timber 
and  out  of  the  proceeds  buy  other  timber  for  repairing, 
"  of  the  same  species  and  denomination  as  the  timber 
sold,"  and  may  cut  on  one  part  of  an  estate  for  repairs 
on  another.  A.  G.  v.  Geary  (1817),  3  Swans.  513, 
per  Grant,  M.R.  Apparently  they  have  the  same  powers 
as  a  prudent  owner  in  fee.  It  was  also  held  that  a 
provision  for  cutting  young  trees  for  the  better  sale  of 
underwood  was  meant  to  be  permanent. 

The  Court  does  not  readily  interfere  with  trustees  of 
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a  charity  established  by  Royal  charter,  except  so  far  as 
concerns  the  application  of  revenue.  A.  G.  v.  Foundling 
Hospital  (1793),  2  Ves.  jun.  42. 

By  8.  21  of  the  Charitable  Trusts  Act,  1853,  the 
Charity  Commissioners  may  approve  any  lease  by  trustees 
or  persons  acting  in  the  management  of  any  charity,  for 
mining,  the  cutting  of  timber,  &c. 

Ooluitmction.  Power  or  Trust. — A  power  to  cut  timber 
was  held  not  to  be  a  trust  in  Gower  v.  Eyre  (1815), 
Cooper  156. 

Cessation  of  Power. — In  Silvester  v.  Bradley  (1842), 
13  Sim.  75,  a  trust  for  cutting  timber  to  be  applied  as 
the  personal  estate,  which  was  settled,  was  held  to  cease  on 
the  inheritance  in  the  land  vesting  in  possession  in  an  adult. 

Trust  or  Implied  Contract. — A  devise  of  freeholds  to 
A.  for  life,  **she  keeping  the  buildings  thereon  in  good 
repair  and  committing  no  manner  of  w.,"  does  not  raise 
a  trust  to  repair,  in  which  case  the  estate  would  be  in- 
alienable by  the  devisee,  but  merely  an  obligation  which 
the  Court  will  enforce.  Kingham  v.  Lee  (1846),  15 
Sim.  396,  Shadwell,  V.C.,  diflfering  from  the  language  of 
Leach,  V.C,  in  Oi^monde  v.  Kynnersley,  5  Madd.  369 ; 
cf.  Woodhouse  v.  Walker  (1880),  5  Q.  B.  D.  404. 

Powers  Reconcilable.  —  In  Watlington  v.  Waldron 
(1853),  4  D.  M.  6.  259,  a  term  was  given  to  trustees, 
without  impeachment  of  w.,  in  aid  of  personal  estate  and 
for  payment  of  debts  and  legacies.  There  was  an  express 
prohibition  of  cutting  timber  until  the  second  tenant  for 
life,  unimpeachable,  should  attain  twenty-one,  and  then  the 
trustees  were  to  cut  at  discretion  and  pay  the  proceeds  to 
her.  They  sold  the  term,  and  this  was  held  validly  done, 
and  that  the  purchaser  could  cut  timber;  for  the  dis- 
cretionary power  was  meant  to  apply  only  if  the  second 
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tenant  for  life  attained  twenty-one  in  the  lifetime  of  the 
previous  life  tenant. 

Assignment  of  Term. — In  Beaumoiit  v.  Salisbury  (1854), 
19  Beav.  198,  the  trustees  of  a  term,  who  were  unim- 
peachable, conveyed  the  term  without  the  words  "  without 
impeachment  of  w.,"  but  it  was  held  that  the  assignee 
took  without  impeachment  also.     See  p.  308,  supra. 

Which  of  Two  Sets  of  Traitees  have  Powers. — Where 
there  was  a  devise  to  trustees  of  a  will  to  the  same  uses 
and  upon  the  same  trusts  as  affected  certain  estates  under 
settlement,  it  was  held  that  the  powers  of  sale,  exchange, 
cutting  timber,  &c.,  over  the  devised  estates  were  in  the 
trustees  of  the  settlement.  Taylor  v.  Miles  (1860),  6 
Jur.  N.  S.  1063. 

Mortgage  for  Rebuilding. — A  trustee  with  express 
power  to  repair  out  of  rents,  has  no  right  to  pull  down 
and  raise  the  money  required  for  rebuilding  by  mortgage. 
Interest  on  the  borrowed  money  was  disallowed,  and  an 
inquiry  directed  as  to  the  sum  properly  expended.  Faza- 
kerley  v.  Culshaw  (1871),  24  L.  T.  773,  19  W.  R.  793. 

Overriding  Trusts. — Where  the  trustees  had  a  long 
term  for  raising  certain  sums  of  money,  in  the  first  place 
by  sale  of  timber,  or  by  demising,  mortgaging,  or  selling 
any  part  of  the  settled  premises  (except  as  therein 
mentioned),  Truro,  L.C.,  held  that  th^y  had  a  discretion, 
and  could  raise  the  whole  by  sale  of  the  timber,  and  that 
this  was  superior  to  the  right  of  the  life  tenant  sans  w. 
Kekewich  v.  Marker  (1851),  3  Mac.  &  G.  311.  So  in 
Briggs  v.  Oxford  (1852),  1  D.  M.  G.  363,  Cran worth  and 
Knight  Bruce,  L.J.J.,  held  that  a  power  in  trustees  to 
discharge  incumbrances  through  sales  of  timber,  cut  with 
the  consent  of  the  tenant  for  life,  unimpeachable,  over- 
rode  the  power   of  the   life  tenant.    See  Dawnshire  v. 
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Sandys,  Davies  v.  Wescomh,  pp.  308,  309,  and  "  Without 
Impeachment,"  p.  153. 

In  Bennett  v.  Wyndham  (1857),  23  Beav.  521,  Romilly, 
M.R.,  held  that  a  direction  to  pay  annuities  and  charges 
out  of  the  rents,  issues,  and  profits,  or  by  such  other  ways 
and  means  (except  a  sale  or  sales)  as  the  trustees  should 
think  proper,  justified  the  trustees  in  cutting  timber  for 
that  purpose. 

But  in  Lovat  v.  Leeds  (1862),  2  Dr.  k  Sm.  75,  a  dis- 
punishable life  tenant  was  held  entitled  to  the  proceeds  of 
timber  as  against  trustees  who  were  to  pay  off  incumbrances 
out  of  rents  and  profits  at  the  rate  of  £5,000  a  year. 

"Rents  and  profits"  may  mean  "  the  estate"  so  as  to 
give  power  to  mortgage.  Londesborough  v.  Somerville 
(1854),  19  Beav.  295,  &c. 

Notice  of  Trust. — A  lessee  taking  with  notice  of  an  over- 
riding trust-term  may  be  restrained  from  committing  w. 
under  the  powers  in  his  lease,  though  this  is  not  set  aside. 
Turhington  v.  Kearnan  (1835),  LI.  &  G.  (Sugden)  35. 

Perpetuity. — ^A  trust  for  accumulation  is  only  good  if 
confined  to  the  duration  of  a  life  or  lives  in  being  at  the 
time  of  the  instrument  coming  into  operation  and  twenty- 
one  years  after.  It  is  void  and  cannot  be  modelled,  if  any 
part  exceeds  this  limit.  See  Lewin  on  Trusts,  p.  90  (9th 
ed.).  In  Ferrand  v.  Wilson  (1845),  4  Hare,  at  p.  373,  &c., 
Wigram,  V.C.,  held  that  an  imperative  trust  to  cut  timber 
for  the  purposes  of  a  settlement  and  to  invest  the  surplus, 
after  making  certain  payments,  ''until  a  tenant  in  tail 
should  attain  the  age  of  twenty-one  years — an  event  which 
might  not  occur  for  ages — perhaps  never,"  is  void,  but  he 
suggested  that  it  might  possibly  be  modelled  so  as  to 
allow  cutting  within  legal  limits.  Cf.  Flayer  v.  Bankes 
(1869),  8  Eq.  115. 
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In  Briggs  v.  Oxford  (1852),  1  D.  M.  G.  363,  C.  A., 
there  was  a  declaration  of  trust  for  A.  for  life,  remainder 
for  B.  for  life  sans  w.,  but  subject  to  a  power  conferred 
on  the  trustees  to  fell  timber  and  underwood  for  the 
purpose  of  discharging  incumbrances,  only  to  be  exercised 
with  the  consent  of  B.  if  in  enjoyment  of  the  estates. 
This  was  held  a  trust  overriding  the  legal  power  of  B., 
and  not  void,  because  it  could  be  ended,  either  by  payment 
off  of  the  incumbrances,  or  by  barring  the  entail  on  B/s 
son  attaining  twenty-one.  Ferrand  v.  Wilson  was  much 
observed  upon,  and  is  of  doubtful  validity  on  this  point, 
because  a  power  in  the  trustees  is  always  void  as  against 
a  tenant  in  tail  in  possession,  whether  of  full  age  or  not, 
and  the  power  so  limited  would  be  good.  See  "  Infant " 
and  "Tenant  in  Tail,"  pp.  273  and  158. 

The  Thellusson  Act  (39  &  40  Geo.  3,  c.  98),  which 
restricted  the  legal  period  of  accumulation  (see  p.  361),  does 
not  apply  to  "any  provision  for  the  payment  of  debts  of  any 
grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  for 
raising  portions  for  any  child  of  the  settlor  or  devisor,  or  any 
person  taking  an  interest  under  the  settlement  or  devise,  or 
to  any  direction  touching  the  produce  of  timber  or  wood." 

TRUSTEES   TO   PRESERVE   CONTINGENT   REMAINDERS. 

In  consequence  of  40  &  41  Vict.  c.  33,  following  on 
8  &  9  Vict.  c.  106,  these  trustees  will  only  be  found  in 
documents  drawn  before  1877,  and  not  very  frequently  in 
those  dating  between  1845  and  that  year.  It  is  sufficient 
here  to  note  that  if  they  join  with  the  tenant  for  life  in 
committing  w.,  they  are  guilty  of  a  breach  of  trust, 
Gorges  v.  Pye  (1712),  7  Bro.  P.  C.  221 ;  Mansdl  v.  M. 
(1732),  2  P.  Wms.  678,  &c.  ;  and  that  they  can  bring  an 
action  to  stay  w.,  Garth  v.  Cotton  (1753),  1  W.  k  T.  L.  C, 
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1  Dick.  183 ;  Lansdoivne  v.  Z.  (1815),  1  Madd.  116,  137  ; 
cf.  Birch- Wolfe  v.  Birch  (1870),  9  Eq.  683, 
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Oeneral  Frineiple.  Profits  of  W. — It  was  debated  in 
many  cases  whether  the  representatives  of  a  waster  are 
liable  for  his  w.,  and  if  so,  on  what  principle  and  to  what 
extent.  The  leading  case  on  the  subject  is  the  well-known 
Hambly  v.  Trott  (1776),  Cowper  371,  where  Lord  Mans- 
field said :  "  Where  the  cause  of  action  is  money  due,  or 
a  contract  to  be  performed,  gain  or  acquisition  of  the 
testator  by  the  work  and  labour  or  property  of  another, 
or  a  promise  of  the  testator  express  or  implied  ;  where  these 
are  the  causes  of  action,  the  action  survives  against  the 
executor.  .  .  .  Where  .  .  .  property  is  acquired  which 
benefits  the  testator,  there  an  action  for  the  value  of  the 
property  shall  survive  against  the  executor.  As  for 
instance,  the  executor  shall  not  be  chargeable  for  the 
injury  done  by  his  testator  in  cutting  down  another  man's 
trees,  but  for  the  benefit  arising  to  his  testator  for  the 
value  or  sale  of  the  trees  he  shall."  This  was  followed  by 
Powdl  V.  Rees  (1837),  7  Ad.  &  E;  426.  An  action  had 
already  been  brought  under  3  &  4  Will.  4,  c.  42,  s.  2,  for 
the  coal  severed  within  six  months  of  the  testator's  death, 
and  this  fresh  action  was  for  the  value  of  coal  taken  by 
him  before  that  time,  which  was  held  maintainable  as  a 
separate  action,  though  the  second  action  might  have 
covered  the  ground  of  the  first,  Denman,  L.C.J.,  saying : 
"  His  personal  estate  has  come  to  the  hands  of  the 
defendant  by  so  much  increased  ;  and  we  cannot  see  any 
grounds  why  the  same  action  is  not  to  be  maintained 
against  her  who  represents  him  in  respect  of  that  estate." 
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In  Winchester  v.  Knight  (1717),  1  P.  Wms.  406, 
Cowper,  L.C.,  had  granted  an  account  .against  an  executor 
of  a  customary  tenant  who  had  opened  a  mine,  a  jury 
having  negatived  an  alleged  custom  to  open  mines.  And 
in  Sailers  v.  Lamrenee  (1743),  Willes  413,  Willes,  L.C.J., 
hnd  held  an  executor  liable  for  ecclesiastical  dilapidations 
by  his  testator  "  as  a  duty  which  he  ought  to  have 
performed."     See  "  Implied  Contract,"  infra,  p.  320. 

In  Ga/rth  v.  Cotton  (1753),  1  W.  &  T.  L.  C,  Hard- 
wicke,  L.C.,  held  the  representative  of  a  colluding  re- 
mainderman liable  to  refund  the  benefit  received  by  his 
testator,  and  in  Ormonde  v.  Kynnersley  (1820),  5  Madd. 
369,  and  Lansdovme  v.  Z.,  1  ib.  140,  1  Jac.  &  W.  552, 
and  Tjeeds  v.  Amherst  (1846),  2  Phil.  117,  the  estates  of 
the  deceased  were  held  liable  for  the  amount  derived  from 
equitable  w.  In  Birch-Wolfe  v..  Birch  (1870),  9  Eq. 
683,  a  decree  was  made  for  an  admitted  sum  in  respect 
of  w.  in  timber,  kc. 

Trespasser.  —  Phillips  v.  Homfray  (1883),  24  Ch. 
D.  439,  C.  A.,  decided  that  a  trespasser  who  has  no  estate 
in  the  premises  is  similarly  liable  to  account,  Bowen,  L.J., 
saying,  in  the  judgment  of  the  majority  of  the  Court : 
**  The  only  cases  in  which,  apart  from  questions  of  breach 
of  contract,  express  or  implied,  a  remedy  for  a  wrongful 
act  can  be  pursued  against  the  estate  of  a  deceased  person 
who  has  done  the  act,  appear  to  us  to  be  those  in  which 
property,  or  the  proceeds  or  value  of  property,  belonging 
to  another,  have  been  appropriated  by  the  deceased 
person  and  added  to  his  own  estate  or  moneys.  .  .  .  The 
property  or  the  proceeds  or  value  which,  in  the  lifetime 
of  the  wrongdoer,  could  have  been  recovered  from  him, 
can  be  traced  after  his  death  to  his  assets,  and  recaptured 
by  the  rightful  owner  there.  .  .  .  Where  there  is  nothing 
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among  the  assets  of  the  deceased  that  in  law  or  in  Equity 
belongs  to  the  plaintiff,  and  the  damages  which  have  been 
done  to  him  are  unliquidated  and  uncertain^  the  executors 
of  a  wrongdoer  cannot  be  sued  merely  because  it  was 
worth  the  wrongdoer's  while  to  commit  the  act  which  is 
complained  of,  and  an  indirect  benefit  may  have  been 
reaped  thereby.  ...  No  action  for  w. —  permissive  or 
voluntary — as  such,  lies  against  the  executors  of  a  tenant 
for  life.  By  non-repairing  a  house  or  by  ploughing  up 
ancient  meadow,  the  tenant  for  life  may  have  indirectly 
benefited  himself  or  saved  his  own  pocket.  But  neither 
law  nor  Equity  recognise  in  this  indirect  benefit  which  he 
may  have  received  any  grounds  for  proceedings  against  his 
executors." 

Stale  Demand. — Where  a  lessee  had  been  committing  w. 
in  timber  for  forty- three  years  and  an  action  was  brought  on 
that  account  against  his  executors  six  years  after  his  death, 
Hart,  L.C.,  refused  an  account  against  his  estate  on  the 
ground  of  stale  demand,  raising  a  fair  inference  of  a 
licence  to  fell,  but  an  account  and  injunction  was  granted 
against  the  executors  for  w.  since  the  death.  Fish- 
mongers'  Co,  v.  Beresford  (1819),  Beatty  607.  See  now 
the  Statutes  of  Limitation,  p.  357. 

Actions  by  Execators.  4  Ed.  3,  c.  7  (1330).  —  As  to 
actions  by  executors  for  the  benefit  of  the  estate  of  their 
testator  it  may  be  useful  to  refer  to  the  original  statute 
which  is  still  in  force,  though  not  often  utilised,  4  Ed.  3, 
c.  7  (1330) :  '*  Whereas  in  times  past  executors  have  not 
had  actions  for  a  trespass  done  to  their  testators,  as  of 
the  goods  and  chattels  of  the  same  testators  carried 
away  in  their  life,  and  so  such  trespasses  have  hitherto 
remained  unpunished  ;.  it  is  enacted  that  the  executors  in 
such  cases  shall  have  an  action  against  the  trespassers,  and 
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recover  their  damages  in  like  manner,  as  they  whose 
executors  they  be  should  have  had  if  they  were  in  life." 
Under  this  statute  an  action  was  successfully  brought  for 
carrying  away  wood,  &c.,  though  a  count  for  felling  the 
same  could  not  be  maintained.  Williams  v.  Breedon 
(1798),  1  Bos.  &  P.  329,  per  Buller,  J.,  and  to  the  same 
effect  is  a  dictum  by  Lord  Kenyon  in  Utterson  v.  Vernon 
(1790),  3  Durn.  &  E.  at  p.  549,  and  see  Wentworth's  Off. 
Ex.  It  will  be  observed  that  there  is  no  time  limit  in 
this  statute. 

3  ft  4  Wm.  4,  c.  42  (1833).— Now  by  3  &  4  Will.  4, 
c.  42,  s.  2  (1833),  it  is  enacted  that  the  legal  personal 
representatives  of  a  deceased  person  may  maintain  an 
action  "for  any  injury  to  th.e  real  estate  of  such  person, 
committed  in  his  lifetime,  for  which  an  action  might 
have  been  maintained  by  such  person,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months 
before  the  death  of  such  deceased  person,  and  provided 
such  action  shall  be  brought  within  one  year  after  the 
death  of  such  person ;  and  the  damages  when  recovered 
shall  be  part  of  the  personal  estate  of  such  person."  The 
same  section  proceeds  to  give  an  action  for  a  wrong 
committed  within  six  months  of  the  death,  the  action  to 
be  commenced  within  six  months  of  the  representatives 
taking  upon  themselves  administration. 

Implied  Contract.  Damages. — An  action  for  non-repair 
will  lie  against  the  representatives  of  a  life  tenant  who 
holds  on  express  condition  of  repairing.  "The  proper 
measure  of  damages  is  the  sum  which  was  reasonably 
necessary  to  put  the  premises  in  the  state  of  repair  in 
which  the  tenant  for  life  ought  to  have  left  them,"  per 
Lush  &  Field,  J. J.,  Woodhouse  v.  Walker  (1880),  5  Q. 
B.  D.  404,  followed  by  Bradbrook  (1887),  56  L.  T.  106, 
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where  the  testator  himself  had  not  intended  to  keep  all 
the  premises  in  repair,  per  Kay,  J.  See  Sollers  v.  Law- 
rence  (1743),  u.s.,  and  Batthyany  v.  Walford  (1887),  36 
Ch.  D.  269,  C.  A.,  where  a  similar  obligation  arising 
under  foreign  law  in  respect  of  foreign  land  was  enforced, 
and  the  judgment  here  shows  that  all  breaches  of  obliga- 
tions to  which  tenants  are  liable  quasi  ex  contractu  may 
be  remedied  in  actions  against  their  legal  personal  repre- 
sentatives. It  is  clear  that  the  liability  for  w.  arises  from 
implied  contract,  in  spite  of  such  cases  as  Turner  v.  Buck 
(1714),  22  Viner  523. 

Covenant. — Of  course  an  executor  may  sue  his  testator's 
lessee  for  breach  of  covenant  not  to  stub  up,  lop,  &c., 
timber  trees  excepted  out  of  a  demise,  the  breach  occurred 
in  the  lessor's  lifetime.  Raymond  v.  Fitch  (1835),  2  C. 
M.  &  R.  588. 

iDjunction  against  Heir. — Where  there  is  no  proof  of 
fraud  or  that  the  debt  is  in  danger,  no  injunction  will  be 
granted  at  the  suit  of  a  creditor  to  restrain  the  heir  of  his 
debtor  from  committing  w.  Leake  v.  Beckett  (1827),  1 
Y.  &  J.  339,  per  Alexander,  L.C.B.,  but  see  Partridge  v. 
Pawlett  (1744),  Ridgway  254. 

Forfeiture. — ^A  clause  of  forfeiture  on  committing  w. 
will  not  prevent  the  remainderman  from  pursuing  other 
remedies,  if  the  forfeiture  is  not  enforced.  Blake  v. 
Peters  (f863),  1  De  G.  J.  &  S.  345,  C.  A. 
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Cf.  8  Bacon  390,  22  Viner  434. 

It  is  only  intended  to  deal  here  with  so  much  of  the  law  affecting 
Church  property  as  illustrates  the  doctrines  of  the  Common  Law  by 
similarity  or  contrast.  For  fuller  treatment  the  reader  should  consult 
the  books  by  Bum,  Cripps,  Gibbons,  Phillimore,  &c. 

Dilapidation. — ^Degge  (118)  defines  dilapidation  to 
be  the  pulling  down  or  destroying  in  any  manner  any  of 
the  houses  or  buildings  belonging  to  a  spiritual  living,  or 
suffering  them  to  run  into  ruin  or  decay,  or  wasting  or 
destroying  the  woods  of  the  Church,  or  committing  or 
suffering  any  wilful  w.  in  or  upon  the  inheritance  of  the 
Church.  It  is  not  within  the  Statute  of  Marlbridge, 
2  Inst.  151.     Garth  v.  Cotton  (1753),  1  W.  &  T.  L.  C. 

Statute  Ne  Rector  Prostemat  (1307). — There  are  two 
statutes  which  are  frequently  referred  to  in  the  cases,  and 
which  should  be  mentioned  here.  The  first  is  35  Ed.  1,  st. 
2  (1307),  Ne  rector  prostemat,  &c.,  which  after  declaring 
trees  in  a  churchyard  to  be  Church  property,  proceeds : 
"  The  charge  of  them  is  committed  only  to  priefcts  to  be 
disposed  of.  S.  2  :  And  yet  seeing  those  trees  be  often 
planted  to  defend  the  force  of  the  wind  from  hurting  of  the 
church,  we  do  prohibit  the  parsons  of  the  Church,  that 
they  do  not  presume  to  fell  them  down  unadvisedly,  but 
when  the  chancel  of  the  church  doth  want  necessary  re- 
parations; neither  shall  they  be  converted  to  any  other 
use,  except  the  body  of  the  church  doth  need  like  repair ; 
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in  which  case  the  parsons  of  their  charity  shall  do  well  to 
relieve  the  parishioners  with  bestowing  upon  them  the 
same  trees ;  which  we  will  not  command  to  be  done,  but 
we  will  commend  when  it  is  done." 

14  Elis.  c  10  (1672).— The  other  statute  is  14  Eliz.  c.  10, 
s.  18,  which  enacted  that  money  recovered  for  dilapidations 
was  to  be  expended  in  repairs  of  the  same  houses  within 
two  years  after  receipt. 

Who  are  Liable? — Beside  the  bishop  and  parson,  the 
following,  among  others,  have  been  held  liable  for  dilapida- 
tion : — a  prebendary  in  respect  of  his  prebendal  house, 
Radcliffe  v.  D'Oyly  (1788),  2  Durn.  &  E.  630,  1  R.  R. 
560  ;  a  vicar  choral  of  a  cathedral  church,  Gleaves  v. 
ParJUt  (1860),  7  C.  B.  N.  S.  838  ;  a  perpetual  curate. 
Mason  v.  Lambert  (1848),  12  Q.  B.  795;  but  not  a 
curate  who  has  neither  been  instituted  nor  inducted, 
Pmvly  V.  Wiseman  (1675),  3  Keble  614  ;  nor  is  an  in- 
cumbent liable  where  the  Church  lands  are  vested  in 
trustees,  Browne  v.  Ram^den  (1818),  2  Moore  612,  in 
which  case  the  proof  did  not  correspond  with  the 
declaration.  As  to  the  liability  of  a  sequestrator,  see 
Hubbard  v.  Beckford  (1798),  1  Haggard  307 ;  Winqfield' 
V.  Watkins  (1812),  2  Phillimore  8. 

To  what  Extent?  Damages. — The  first  successful  civil 
case  by  an  incumbent  against  his  predecessor  was  the 
rather  unsatisfactory  case  of  Jon^es  v.  Hill  (1691),  3 
Levinz  268,  which  also  decided  that  the  damage  recover- 
able was  the  cost  of  repair.  This  case  has  been  constantly 
followed  since.  In  addition  to  this  remedy,  substantial 
dilapidation  was  always  a  ground  for  deprivation  in  the 
spiritual  Court. 

The  leading  case  is  Wise  v.  Metcalfe  (1829),  10  B.  & 
C.  299,.  5   Man.  &  R.  235,  where  it  was  held  that  an 
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incumbent  is  bound  to  maintain  the  parsonage  and  chancel 
in  good  and  substantial  repair  "  according  to  the  original 
form,  without  addition  or  modern  improvement."  He  is 
not  bound  to  do  any  ornamental  repair,  such  as  white- 
washing, papering,  or  painting,  unless  necessary  to  preserve 
exposed  timbers  from  decay. 

**  Every  incumbent  has  his  remedy  against  the  prior 
incumbent,  if  alive,  or  his  representatives,  if  dead,  to 
recover  so  much  money  as  will  compensate  for  his  default 
in  not  keeping  the  vicarage  in  a  proper  state  of  repair," 
and  if  successive  incumbents  have  left  the  buildings  out  of 
repair,  each  has  a  remedy  against  each  of  the  preceding, 
but,  if  he  pleases,  he  may  recover  all  against  his  immediate 
predecessor,  who  then  has  his  remedy  over.  The  existence 
of  timber  and  stone,  suitable  for  repairing,  on  the  glebe 
land,  would  go  in  reduction  of  damages.  Bunhury  v. 
Hewson  (1849),  3  Exch.  558.  So  if  dilapidations  have  in 
fact  been  repaired  with  timber  which  the  incumbent  could 
have  cut  and  so  used  in  his  lifetime,  his  executors  will  be 
allowed  for  this  in  estimating  the  liability  of  his  estate. 
They  are  **  bound  to  do  nothing  more  than  to  restore  what 
is  actually  in  decay,  and  to  make  such  repairs  as  are 
absolutely  necessary  for  the  preservation  of  the  premises," 
Perdval  v.  Coohe  (1826),  2  C.  &  P.  460,  per  Best,  C.J. 

Exchange  of  Livings. — On  an  exchange  of  livings  each 
parson  can  sue  the  other  for  dilapidations  where  the 
agreement  is  silent  on  the  point.  Dowries  v.  Craig  (1841), 
9  M.  &  W.  166.  An  agreement  to  the  contrary  is  not 
necessarily  simoniacal  and  may  be  good.  Goldham  v. 
Edwards  (1855),  16  C.  B.  N.  S.  437,  17  ib.  141,  18  C.  B. 
389,  followed  in  Wright  v.  Davies  (1876),  1  C.  P.  D.  638, 
C.  A.,  a  case  after  the  Ecclesiastical  Dilapidations  Act. 

Trivial  W. — Pulling  down  part  of  the  wall  of  a  chapel 
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yard  for  a  temporary  purpose,  and  rebuilding  before  action 
brought,  is  trivial  w.,  and  will  not  be  punished  in  an 
Ecclesiastical  Court.     Cox  v.  Ricraft  (1757),  2  Lee  373. 

A  rector  is  not  liable  for  pulling  down  a  farm  building 
and  substituting  another  in  a  more  convenient  situation, 
nor  for  removing  a  building  not  affixed  to  the  soil. 
Huntley  v.  Russell  (1849),  13  Q.  B.  572. 

Bemoving  Unnecessary  Buildings. — Where  an  incumbent 
erects  unnecessary  buildings,  such  as  hothouses  resting  on 
brickwork,  he  may  remove  the  whole  on  the  ground  that 
they  are  not"  fixtures,  and  that  they  were  improper  of 
erection,  his  and  his  executors*  right  in  this  latter  particular 
exceeding  the  right  of  a  tenant  for  life.  Martin  v.  Roe 
(1857),  7  El.  &  BI.  237. 

Oates  and  Fences. — An  incumbent  must  by  the  law 
and  custom  of  England  repair  gates,  fences,  and  hedges. 
Young  v.  Munhy  (1815),  4  Maule  &  S.  183;  Bird  v. 
Relph  (1835),  2  A.  &  E.  773. 

New  Procednre. — The  whole  of  the  procedure  for  en- 
forcing the  reparation  of  ecclesiastical  buildings,  chancels, 
walls,  and  fences  is  now  regulated  by  the  Ecclesiastical 
Dilapidations  Acts,  1871,  c.  43,  1872,  c.  96,  which  provide 
for  the  report  by  the  diocesan  surveyor  and  the  pro- 
ceedings subsequent  to  it. 

Application  of  Capital  Moneys. — The  proceeds  of  surplus 
lands  sold  under  the  Land  Tax  Redemption  Act  (42  Geo. 
3,  c.  116,  8.  100)  cannot  be  applied  in  repairs  or  improve- 
ments of  the  vicarage.  Nether  Stowey  Vicarage  (1873), 
17  Eq.  156,  per  Jessel,  M.R.,  who  doubted  the  cases  where 
money  arising  from  compulsory  purchase  had  been  applied 
in  rebuilding  or  new  buildings,  viz.,  Incumhent  of  Whit'- 
field  (1861),  1  J.  &  H.  610;  Ex  p.  Rector  of  Skipton 
(1871),  19  W.  R  549.     See  mpra,  p.  235. 
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Trees. — "  It  was  holden  ia  this  case,  that  if  a  bishop, 
parson,  or  other  ecclesiastical  person  do  cut  down  trees 
upon  the  lands,  unless  it  be  for  the  reparations  of  their 
ecclesiastical  houses,  and  do  or  suffer  to  be  done  any 
dilapidations,"  they  may  be  punished  by  deprivation  or 
by  the  Common  Law ;  vide  2  H.  4,  3,  cf.  in  Bagg's  Case 
(1616),  11  Coke  98  6;  Bellamies  Case  (1616),  1  Rolle  R. 
255,  for  trees  are  **  the  dowry  of  the  Church,"  Knowle  v. 
IZaryey  (1616),  1  Rolle  R.  335,  22  Viner  434.  And  Eyre, 
C.J.,  said  in  Jejfferson  v.  Durham  (1797),  1  Bos.  &  P. 
105,  "that  the  woods  of  bishops,  and  more  especially  of 
deans  and  chapters,  including  prebendaries,  were  a  solid 
permanent  and  increasing  fund  of  real  property,  devolved 
to  them  for  the  sustentation  of  the  cathedrals,  the  palaces, 
and  the  houses  of  the  Church."  Herring  v.  St.  Paul,  dc. 
(1819),  3  Swans,  at  p.  509. 

Lop  and  Top. — In  spite  of  35  Ed.  1,  c.  2  {supra,  p. 
322),  an  incumbent  is  entitled  to  the  loppings  and 
toppings  of  trees  in  the  churchyard,  for  this  statute  only 
applies  to  felling,  and  proceedings  under  it  must  be  by 
indictment.     Cox  v.  Ricraft  (1757),  2  Lee  373. 

Botes. — A  rector  may  cut  down  timber  for  the  repair 
of  the  parsonage  house  and  the  chancel,  "likewise  for 
repairing  any  old  pews  that  belong  to  the  rectory ;  and  he 
is  also  entitled  to  botes  for  repairing  barns  and  outhouses 
belonging  to  the  parsonage,"  but  not  for  any  common 
purpose.  Strachy  v.  Francis  (1741),  2  Atk.  217,  per 
Hardwicke,  L.C.  See  p.  324.  So  {Marlborough  v.  St.  John 
(1852),  5  De  Gex  &  Sm.  174)  a  rector  may  only  cut  timber 
for  woodwork  repairs.  He  has  no  right  to  cut  and  sell  for 
general  repairs,  except  with  the  consent  of  the  patron 
and  ordinary.  But  if  he  sell  and  apply  the  proceeds  in 
woodwork  repairs  no  injunction  will  be  granted  against 
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him.  As  regards  his  successor,  an  incumbent  is  almost  in 
the  position  of  a  tenant  for  life.  Hardwicke,  L.C.,  said  in 
Knight  v.  Mosely  (17 b2  c),  Ambler  176  :  **  Parsons  may  fell 
timber  or  dig  stone  to  repair ;  and  they  have  been  indulged 
in  selling  such  timber  or  stone,  where  the  money  has  been 
applied  in  repairs."  And  this  judgment  was  approved  by 
Eldon,  L.C.,  in  Wither  v.  Wiiichester  (1817),  3  Mer.  421. 
In  Sowerby  v.  Fryer  (1869),  8  Eq.  417,  James,  V.C, 
recognised  the  right  to  cut  for  woodwork  repairs,  but  not 
for  accumulated  dilapidations  which  ought  to  have  been 
repaired  long  before.  An  injunction  was  granted  and  the 
defendant  was  ordered  to  pay  the  value  of  the  timber  into 
Court.  It  is  doubtful  whether  the  incumbents  of  churches 
built  under  the  Acts  regulating  Queen  Anne's  Bounty  or 
the  Church  Building  Acts  have  any  right  to  cut  down 
trees  in  the  churchyard.     See  Craig  upon  Trees,  p.  101. 

Tenants  of  Ohnrch  Property. — Ecclesiastical  persons, 
having  themselves  no  power  to  appropriate  timber,  cannot 
enable  their  tenant  to  do  so,  even  if  the  language  of  the 
lease  is  clear,  which  it  was  not  in  this  case.  Herring  v. 
St.  Paul,  dc.  (1819),  3  Swans.  492.  To  the  same  eflfect 
is  Winchester's  Case  (1644),  1  RoUe  R.  380,  cited  2 
Swans.  171,  where  a  lessee  sans  w.  of  ecclesiastical  lands 
was  restrained  from  cutting  all  the  trees  towards  the  end 
of  his  lease  "  pro  bono  publico  and  in  favour  of  the  church 
whereof  the  king  is  patron."  So  London  v.  Weh  (1718), 
1  P.  Wms.  527,  where  a  lessee  sans  w.  was  restrained 
from  digging  clay  for  making  into  bricks ;  cf.  Winchester 
V.  Wolgar  (1629),  3  Swans.  493  n.  It  should  be  re- 
membered that  every  deed  by  the  Crown  is  construed  in 
favour  of  the  grantor. 

Order  for  Felling.  Investment. — In.  a  proper  case  the 
Court  will  order  timber  to  be  cut  and  the  proceeds  to  be 
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invested  for  the  benefit  of  the  living.     Marlborough  v.  St. 
John  (1852),  5  De  G.  &  Sm.  174. 

As  to  investment  of  timber  moneys,  see  56  Geo.  3,  c. 
52  (1816). 

Cultivation. — Sl  Albans  v.  Shipwith  (1845),  8  Beav. 
354,  was  a  case  in  whieh  a  patron  moved  to  restrain  an 
incumbent  from  ploughing  ancient  meadow.  It  was  by 
no  means  clear  that  the  land  was  ancient  meadow,  but 
the  Court  did  not  proceed  upon  that  in  dissolving  the 
injunction.  Lord  Langdale  refused  to  apply  to  the  case 
of  an  incumbent  the  rule  which  binds  a  tenant.  "  Lord 
Coke  (Co.  Lit.  341  a)  says  that  "  a  parson  or  vicar  for  the 
benefit  of  the  church  and  his  successor,  is,  in  some  cases, 
esteemed  by  law  to  have  a  fee  simple  qualified ;  but  to  do 
anything  to  the  prejudice  of  his  successor,  in  many  cases, 
the  law  adjudgeth  him  to  have,  in  effect,  but  an  estate 
for  life ; "  and  if,  on  the  one  hand,  it  be  clear,  that  the 
parson  or  vicar  is  not  entitled  to  use  his  glebe  as  an 
absolute  owner  may  do,  and  that  this  Court  will,  at  the 
instance  of  the  patron,  restrain  him  from  doing  various 
acts  of  w.  or  destruction,  yet  it  seems,  on  the  other  hand, 
to  be  equally  clear,  that  he  is  not  to  be  considered  merely 
as  a  lessee  for  years,  or  as  a  tenant  for  life  under  a  will 
or  settlement.  And,  considering  his  position,  the  question 
is,  whether  the  act  of  ploughing  up  meadow  infested  with 
moss  and  weeds,  for  the  purpose  of  laying  it  down  again 
in  grass  when  properly  cleansed,  is  an  act  which,- in  jsuch 
a  case  as  this,  the  Court  will  restrain  as  w.  Finding  no 
authority  upon  the  subject,  thinking  that  the  cases  be- 
tween landlord  and  tenant  or  between  tenant  for  life  and 
reversioner  do  not  apply,  and  thinking  that  a  law  to 
prevent  the  amelioration  of  glebe  lands,  by  such  means, 
would  probably  be  very  injurious  to  the  persons  who  are 
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saccessively,  from  time  to  time,  to  enjoy  the  possession  of 
such  lands,  it  appears  to  me  that  this  injunction  ought  to 
be  dissolved."  And  see  Bird  v.  Rdph  (1835),  2  A.  &  E. 
773.  Upon  consideration  of  the  cases  on  ameliorating  w. 
it  would  appear  that  this  decision  can  also  be  supported 
on  that  general  ground.     See  p.  135. 

nines. — An  incumbent  cannot  open  and  work  mines, 
Knight  v.  Mosdy  (1752  c).  Ambler  176,  though  perhaps 
he  may  with  the  consent  of  the  patron  and  ordinary. 
Holden  v.  Weekes  (1860),  1  J.  &  H.  278,  per  Page  Wood, 
V.C.;  cf.  Rutland  v.  Gie  (1662).  1  Sid.  152.  But  he  may 
work  mines  already  opened.     Knight  v.  Mosely,  u.s. 

Where  a  gravel  pit  had  been  opened  by  order  of  the 
magistrates  for  the  repair  of  the  highway,  sale  therefrom 
by  the  incumbent  to  private  persons  is  equivalent  to  an 
original  opening  and  is  w.  The  incumbent  was  held  liable 
to  refund,  Huntley  v.  Russell  (1849),  13  Q.  B.  572.  But 
the  order  to  refund  depended  on  the  pleading,  and  was 
denied  to  be  otherwise  legal  in  Ross  v.  Adcock  (1868),  3 
C.  P.  655,  where  it  was  stated  that  the  estate  of  a 
deceased  incumbent  is  only  liable  in  a  Civil  Court  to  w. 
in  buildings  and  fences.     See  p.  331. 

There  is  no  presumption  of  right  in  an  incumbent  to 
work  coal,  which  has  only  been  gotten  by  underground 
workings,  though  for  about  one  hundred  years.  Bartlett 
V.  Phillips  (1859),  4  De  G.  &  J.  414,  C.  A. 

Sanction  to  Assurances. — The  Ecclesiastical  Commis- 
sioners have  statutory  power  to  sanction  sales,  exchanges, 
partitions,  and  leases  of  the  estates  of  ecclesiastical  corpo- 
rations, aggregate  or  sole.  (1843)  5  &  6  Vict.  c.  108  ; 
(1858)  21  &  22  Vict.  c.  57. 

IqjnnctionB.  —  A  patron  may  obtain  an  injunction 
against    the    incumbent,    Bradley    v.    Strachy    (1740), 
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Barnardiston  C.  C.  399,  Knight  v.  Mosely  (1752  c), 
Ambler  176,  both  per  Hardwicke,  L.C.  ;  a  prebendary  or 
a  bishop  may  be  enjoined,  Acland  v.  Atwell  (1630),  3 
Swans.  493  n. ;  Winchester  v.  Wolgar  (1629),  ib.  ; 
Knight  v.  Mosely,  u.s.,  at  the  suit  of  the  Attorney-General. 
See  Jefferson  v.  Dnrham  (1797),  1  Bos.  &  P.  131 ; 
FitztuUliam  v.  Moere  (1841),  3  Ir.  Eq.  R  615. 

Though  an  injunction  may  be  obtained  against  an  in- 
cumbent at  the  suit  of  the  bishop  or  patron,  the  Court  of 
Chancery  does  not  interfere  in  the  case  of  church  and 
churchyard  (generally),  as  the  Ecclesiastical  Courts  have 
jurisdiction.  An  injunction  was  refused  at  the  suit  of  a 
private  person  who  sought  to  restrain  an  incumbent  from 
erecting  a  school  in  a  churchyard  with  the  consent  of  the 
bishop.     Fitzvnlliam  v.  Moore,  u.s. 

Churchwardens  may  obtain  an  injunction  against  the 
incumbent,  Marriott  v,  Tarpley  (1838),  9  Sim.  279. 
This  was  explained,  perhaps  insufficiently,  by  Kay,  J.,  in 
Batten  v.  Gedye  (1889),  41  Ch.  D.  507,  as  an  instance 
of  the  Court  of  Chancery  maintaining  the  status  quo 
pending  a  suit  in  the  Ecclesiastical  Courts,  which  have  no 
preventative  jurisdiction. 

In  HosUns  v.  Featherstone  (1789),  2  Bro.  C.  C.  552, 
an  injunction  was  granted  against  the  widow  of  an  in- 
cumbent, who  was  wasting  during  a  vacancy. 

A  lessee  of  glebe  lands  has  no  more  right  to  complain 
than  a  disinterested  stranger.  Wither  v.  Winchester 
(1817),  3  Mer.  421,  per  Eldon,  L.C. 

Prohibition. — A  writ  of  prohibition  of  w.  issued  from 
the  Queen's  Bench  to  prevent  w.  during  a  quare  impedit 
as  at  other  times.  Prenry  or  Prenty  v.  Kent,  2  Rolle 
Abr.  813,  22  Viner  434  ;  Knowle  v.  Harvey  (1616),  1 
Rolle  R  335,  3  Bulst.  158. 
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Account. — It  seems  that  no  action  for  account  will  lie 
against  an  ecclesiastical  person,  Knight  v.  Mosely,  u.s,  ; 
Holden  v.  Weekes  (1860),  1  J.  &  H.  278  ;  Crampton  v. 
Meath  (1837),  Sau.  &  Sc.  29,  but  in  Sowerby  v.  Fryer 
(1869),  8  Eq.  417,  James,  V.C,  expressed  a  doubt  aa  to  these 
decisions,  and  ordered  the  incumbent  to  pay  the  value  of 
the  timber  cut  into  Court.     See  p.  329. 

A  clerk  who  has  unsuccessfully  claimed  to  be  presented 
is  liable  for  profits  received  under  1  Geo.  2,  c.  23  (1728), 
Crampton  v.  Meath,  u.s. 


CONVEYANCE. 

Licence,  Statute  of  Frauds. 

CONVEYANCE. 

Grant  of  Profit  of  Land.  Whether  Soil  Passes  (a). — In 
Co.  Lit.  46  6,  it  is  said :  "  If  a  man  hath  twenty  acres  of 
land,  and  by  deed  granteth  to  another  and  his  heirs 
vesturamterrcB  .  .  .  the  land  itself  shall  not  pass,  because  he 
hath  a  particular  right  in  the  land ;  for  thereby  he  shall 
not  have  the  houses,  timber  trees,  mines,  and  other  real 
things  parcel  of  the  inheritance,  but  he  shall  have  the 
vesture  of  the  land,  i.e.,  the  corn,  grass,  underwood,  sweep- 
age  and  the  like.  .  .  .  The  same  law  if  a  man  grant  her- 
hagium  terrce.  .  .  .  But  if  a  man  seised  of  lands  in  fee 
by  his  deed  granteth  to  another  the  profit  of  those  lands 
•  •  •  the  whole  land  itself  doth  pass ;  for  what  is  the  land 
but  the  profits  thereof  ?  .  .  .  A  man  seised  of  divers  acres 
of  wood,  grants  to  another  omnes  boscos  suos,  all  his  woods ; 
not  only  the  woods  growing  upon  the  land  pass,  but  the 
land  itself  ...  for  boscus  doth  not  only  include  the  trees, 
but  the  land  whereupon  they  grow.  The  same  law  if  a 
man  in  that  case  grant  omnes  boscos  suos  crescentes^  &c., 

(a)  The  qaestion  whether  the  soil  and  in  view  of  the  Ground  Gkkme 
passes  is  important  in  view  of  the  Act,  1880,  c.  47,  and  in  many  other 
right  to  mines,  to  shoot  and  hunt,      jMurtioulars. 
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yet  the  land  itself  shall  pass,  &c/'     And  see  Sheppard  s 
Touchstone,  95. 

Grant  of  Trees,  fta — In  Whilster  v.  Paslow  (1619),  Cro. 
Jac.  487,  "  this  diflFerence  was  taken  between  the  exception 
of  wood  and  underwood,  and  the  exception  of  all  timber 
trees ;  for  in  the  first,  the  soil  itself  of  the  wood  and  under- 
wood and  what  is  known  by  that  name  is  excepted ;  but 
in  the  last  case  no  soil  is  excepted ;  but  only  so  much  as 
is  sufficient  for  the  vegetation  and  growing  of  the  trees 
excepted."  And  see  Broke,  Reservation,  pi.  39  ;  Ive's  Case 
(1597),  5  Coke  11  a;  Hide  v.  Whistlet*  (1619),  Popham 
146 ;  Goodtitle  v.  Vivian  (1807),  8  East  190.  Rolls  v. 
Rock,  noted  in  Selwyn's  N.  P.  1244,  cannot  be  supported 
consistently  with  these  cases. 

Lifords  Case  (1615),  11  Coke  46  6,  S.C,  Stampe  v. 
Clinton,  1  RoUe  R.  95  is  the  leading  authority,  and  here 
it  was,  among  other  things,  decided  that  an  exception  of 
**  all  trees  "  does  not  except  the  soil,  but  only  sufficient 
nutriment  for  the  trees,  and  the  profits  of  the  trees,  in- 
cluding the  young  of  all  birds  that  breed  in  the  trees  (but 
only  so  long  as  they  are  in  the  trees).  In  the  reservation 
is  included  liberty  to  go  on  the  land  and  show  the  trees  to 
possible  purchasers,  and  to  enter  for  cutting  and  carrying 
away.  So  sawpits  may  be  dug  and  the  timber  sawn  into 
planks,  but  the  trees  must  not  be  left  an  unreasonable 
time.     Hewitt  v.  Isham  (1851),  7  Exch.  77,  see  p.  344. 

An  exception  of  "  all  saleable  woods  "  does  not  carry 
the  soil,  especially  if  coupled  with  a  specific  right  of 
entry,  Fincomb  v.  Thomas  (1619),  Cro.  Jac.  524,  as 
observed  upon  by  Taunton,  J.,  in  Legh  v.  Heald,  infra. 

Special  Points  of  Oonstruction. — Where  a  lease  was  made 
of  nineteen  acres  "excepting  all  timber  and  other  trees, 
wood,  underwoods,"  of  which  there  were  six  acres,  and  a 
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special  right  of  entry  was  given,  it  was  held  that  "  wood 
and  underwoods  "  were  intended  as  ejusdem  generis  with 
"  timber  and  other  trees/'  and  that  the  soil  did  not  pass. 
Legh  v.  Heald  (1830),  1  B.  &  Ad.  622. 

In  an  exception  of  "  wood  and  underwood  "  all  those 
trees  are  excepted  which  are  known  by  the  name  of  the 
wood,  even  though  they  are  trees  scattered  in  a  park,  but 
though  conveyed  under  the  name  of  "  wood  "  the  soil  of 
such  scattered  trees  is  not  excepted.  London^  Bp.  v. 
N — —  (1523),  Year  Book,  Mich.  1.  Apple  trees  are  not 
excepted  because  they  are  not  known  as  "  wood,"  ib. 

A  reservation  (so  called)  of  trees,  mines,  and  quarries 
is  in  reality  an  exception.  An  exception  of  the  bodies  of 
trees  leaves  the  tenant  his  ordinary  rights  to  botes  and 
shroud.     Doe  v.  Lock  (1835),  2  A.  &  E.  705. 

A  reservation  of  timber  trees  and  great  woods  does 
not  include  underwood  and  herbage.  Anon.  (1553),  Dyer 
79  a,  pi.  48.     Cf.  Whilster  v.  Fallow,  u.s. 

A  conveyance  of  "all  timber  and  timber-like  trees 
then  growing  and  being,  and  which  should  thereafter 
grow  and  be  upon  the  estate"  was  construed  to  include 
even  saplings  and  thinnings.  Gordon  v.  Wood/ord 
(1859),  27  Beav.  603. 

In  a  lease,  excepting  all  woods  and  underwoods,  a 
covenant  that  the  lessee  might  take  botes  ^*  on  the  afore- 
said premises "  is  confined  to  taking  on  the  land  actually 
demised.     Cage  v.  Paoclin  (1588),  1  Leonard  116. 

A  covenant  to  stand  seised  to  the  use  of  B.  in  fee, 
excepting  that  A.  shall  have  the  shrouds  and  loppings  of 
timber  trees  for  life,  prevents  B.  from  cutting  any  timber 
during  A.'s  life  though  he  offer  to  leave  sufficient  estovers. 
Tregmiell  v.  Reeve  (1636),  Cro.  Car.  437. 

A  lease  of  land  and  timber  does  not  pass  the  property 
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in  the  timber,  but  the  lessee  has  only  fruit,  shade,  and 
botes.  Anon.  (1580),  Dyer  374,  pi.  18;  Billingshy  v. 
Hercy  (1613),  Moore  831,  2  Bulst.  5;  Lifords  Case 
(1615),  11  Coke  46  6;  Herring  v.  St  Paul,  do,  (1819),  3 
Swan&  at  p.  511. 

**  A  termor  cannot  grant  away  his  term,  excepting  the 
trees,  but  the  exception  is  void,  for  that  he  cannot  have  a 
distinct  interest  in  them,  but  only  relative  to  the  land.'' 
Udal  V.  U.  (1649),  Aleyn  81 ;  2  Rolle  Abr.  119,  454.  But 
a  grant  of  part  of  the  term,  or  a  lease  for  years  by  a  tenant 
for  life,  may  contain  such  an  exception.  2  Rolle  Abr.  454  ; 
2  Inst  302.  The  law  is  the  same  with  respect  to  an  ex- 
ception of  mines,  Saunders'  Case  (1599),  5  Coke  12  a; 
c£  Lushford  v.  Sanders  (1599),  Cro.  Eliz.  690,  where 
there  was  a  proviso  in  a  lease  that  the  lessor  might  enter 
and  cut  trees. 

In  Ireland  the  plantings  of  the  tenant  are  protected  by 
the  Timber  Acts,  the  last  of  which  was  23  &  24  Geo.  3, 
c  39  (1783).     Galwey  v.  Baker  (1840),  7  CL  &  Fin.  379. 

A  grant  of  woods  "as  they  have  been  accustomably 
used  to  be  fallen "  was  held  to  carry  one  fall  only  iu 
Gawer  v.  Andrews  (1561),  Moore  15,  pi.  57,  nom. 
Glover  v.  Andrew,  1  Anderson  7,  pi.  15. 

A  grant  by  copy  of  underwood  in  a  wood,  annually  to 
cut  four  or  five  acres  at  least,  carries  the  whole  interest  in 
the  underwood.  Hoe  v.  Taylor  (1584),  Moore  355,  Cro. 
Eliz.  413,  4  Coke  30,  Co.  Lit.  58. 

An  absolute  grant  of  all  woods  in  a  manor,  will  not 
be  restricted  by  subsequent  words  or  covenants.  Stukeley 
V.  Butler  (1615),  Hobart  168. 

A  covenant  not  to  commit  w.  in  excepted  trees  will  be 
construed  by  analogy,  as  strictly  w.  can  only  be  in  the 
tenement.     (See  Anon.  (1537),  Dyer  19  a,  pi.  110;  Banket 
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V.  B.  (1634),  Hetley  36.)  Such  a  covenant  will  be 
reconciled  with  a  liberty  to  quarry,  which  involves  the 
cutting  of  some  trees.     Doe  v.  Price  (1849),  8  C.  B.  894. 

A  covenant  to  leave  a  wood  at  the  end  of  the  term  in 
the  same  condition  as  he  found  it,  is  broken  by  the  lessee 
cutting  during  the  term,  see  citation  in  Enghfidds  Case 
(1591),  7  Coke  15 ;  Mayne's  Case  (1596),  5  Coke  21. 

As  to  a  lease  of  a  house,  or  wood,  or  mine,  coupled 
with  a  grant  to  make  the  best  profit  out  of  it,  see  8  Bacon 
413,  414. 

Profits  \  Prendre.' — A  grant  or  licence  to  take  profits 
from  land  is  not  exclusive^  unless  clearly  so  expressed. 
Huntingdon  v.  Mountjoy  (1583),  4  Leonard  147,  Godbolt 
17,  1  And.  308 ;  Chetham  v.  Williamson  (1804),  4  East 
469 ;  Newby  v.  Harrison  (1861),  1  J.  &  H.  393,  3  De  G. 
F.  &  J.  287.  So  the  reservation  of  a  right  of  mining  is  not 
exclusive  in  England,  Sutherland  v.  Heathcote  (1892),  1 
Ch.  475,  C.  A.,  but  otherwise  in  Scotland,  Hamilton  x. 
Dunlop  (1885),  10  A.  C.  (Sc.)  813.  But  a  licensor  must 
not  by  subsequent  acts  derogate  from  his  grant,  Newby  v. 
Harrison^  u.8.,  unless  at  the  time  of  the  grant  he  was 
ignorant  of  the  purpose  and  extent  of  the  business  re- 
quirements of  the  licensee.  Carr  v.  Benson  (1868),  3 
Ch.  524. 

One  who  has  an  exclusive  right  may  take  away  thorns, 
&c.,  though  severed  by  another,  Dowglass  v.  Kendal 
(1610),  Cro.  Jac.  256,  in  which  case  the  claim  was  by 
prescription,  which  is  good  both  against  the  owner  and  his 
licensee. 

"  If  a  man  grant  to  another  to  dig  turves  in  his 
land  and  to  carry  them  at  his  will  and  pleasure,  the  land 
shall  not  pass,  because  but  part  of  the  profit  is  given." 
Co.  Lit.  4  6,  and  supra,  p.  332. 
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A  profit  k  prendre  is  indivisible  in  the  grantee, 
Huntingdon  v.  Mauntjoy,  u.s.,  but  being  a  licence  of 
profit  and  not  of  mere  personal  pleasure,  a  man  may  take 
it  by  his  servauts  as  well  as  in  person.  Wickham  v. 
Hatvker  (1840),  7  M.  &  W.  63.  A  grant  of  hunting,  <fec., 
for  personal  pleasure  would  not  give  the  right  to  take 
away  the  game  killed.  See  **  Injury  to  Sporting  Rights," 
supra^  p.  251. 

By  22  k  23  Vict.  c.  35,  s.  1,  a  licence  to  do  any  act 
extends  only  to  the  permission  actually  given,  and  does 
not  further  afiect  any  stipulation  against  doing  such  or 
other  acts,  and  by  s.  2  does  not  operate  in  favour  of  any 
co-owner  or  co-lessee  of  the  actual  licensee. 

Statnte  of  Frands. — A  contract  for  the  sale  of  timber, 
&c.,  in  process  of  falling,  or  to  be  felled,  by  the  vendor,  is 
a  contract  for  sale  of  severed  trees,  and  is  not  an  interest 
in  land  within  s.  4,  but  is  within  s.  17  (6),  Smith  v. 
Surman  (1829),  9  B.  &  C,  561.  But  a  contract  for  sale  of 
fructus  naturales  to  be  severed  by  the  purchaser,  is  within 
s.  4,  whether  of  growing  grass,  as  in  Crosby  v.  Wadsivorth 
(1805),  6  East  602,  cf.  Barrington  v.  Roots  (1837),  2  M. 
&  W.  248  ;  of  growing  underwoods,  as  in  Scorell  v.  Boxall 
(1827),  1  Young  &  J.  396,  cf.  Teall  v.  Auty  (1820),  4 
Moore  542,  2  Brod.  <fe  B.  100 ;  of  fruits,  as  in  Rodwell  v. 
Phillips  (1842),  9  M.  &  W.  501  (c) ;  but  a  contract  for 
sale  of 'fmctiis  industiiales  is  not  within  s.  4,  Evans  v. 
Roberts  (1826),  5  B.  &  C.  829,  8  D.  &  R.  611 ;  Jones  v. 
Flint  (1839),  10  A.  &  E.  753,  2  P.  &  D.  594. 


(h)  By  the  Sale  of  Goods  Act,  1894,  (c)  Marshall  v.  Qreen  (1875),  1  0. 

c.  71,  this  section  is  repealed,  but  is  P.  D.  35,  is  in  conflict  with  these 

replacedby  8.4  of  the  new  Act,  which  cases,    and   was   distingnished    by 

is  to  the  same  effect,  excepting  an  Chitty,    J.,    in    Lavery  y.   Purscll 

additional  snb-seotion  as  to  what  (1888),  39  Gh.  D.  508. 
constitutes  acceptance  of  goods. 

z 
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All  the  English  and  American  cases  were  exhaustively 
discussed  in  Owens  v.  Lewis  (1874),  15  Am.  R  295,  where 
the  same  conclusions  were  arrived  at,  and  where  also  it  was 
held  that  a  parol  sale  operated  as  a  licence  to  enter,  and 
excused  what  would  otherwise  be  a  trespass,  and  at  p.  320  : 
''  A  parol  agreement  for  the  sale  of  growing  trees,  the  trees 
to  be  severed  and  taken  from  the  land  by  the  vendee,  as 
in  this  case,  will  amount  to  a  licence  for  the  vendee  to 
enter  upon  the  vendor's  land,  for  the  purpose  of  making 
such  severance,  and  if  such  licence  is  not  revoked  before 
the  trees  are  severed,  the  title  to  the  trees  will  vest  in  the 
vendee,  and  the  licence  after  severance  will  become  coupled 
with  an  interest  and  irrevocable,  and  the  vendee  will  have 
a  perfect  right  to  enter  and  remove  the  trees  thus  severed  ; 
but  if,  before  the  trees  are  severed,  the  vendor  should 
revoke  such  licence,  no  title  will  pass  to  the  vendee,  and 
no  rights  will  vest  by  virtue  of  such  contract." 


PRACTICE. 

Infunciion.  Receiver.  Account, 

INJUNCTION. 

By  the  Judicature  Act,  1873,  s.  25,  sub-s.  8,  it  is 
provided  that "  An  injunction  may  be  granted  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  convenient  that  such 
order  should  be  made  ;  and  any  such  order  may  be  made 
either  unconditionally  or  upon  such  terms  and  conditions 
as  the  Court  shall  think  just ;  and  if  an  injunction  is 
asked,  either  before  or  at,  or  after  the  hearing  of  any  cause 
or  matter,  to  prevent  any  threatened  or  apprehended  w.  or 
trespass,  such  injunction  may  be  granted,  if  the  Court  shall 
think  fit,  whether  the  person  against  whom  such  injunction 
is  sought  is,  or  is  not,  in  possession  under  any  claim  of 
title  or  otherwise,  or  (if  out  of  possession)  does  or  does  not 
claim  a  right  to  do  the  act  sought  to  be  restrained  under 
any  colour  of  title ;  and  whether  the  estates  claimed  by 
both  or  by  either  of  the  parties  are  legal  or  equitable." 

Who  can  obtain  Iqjunction. — Any  person  with  sufficient 

estate  in  reversion  or  remainder  can  institute  proceedings 

to  stay  w.  ;  thus,  the  following,  among  others,  may  do  so 

^ — trustees  to  preserve  contingent  remainders,   Garth  v. 

Cotton  (1753),  1  W.  &  T.  L.  C,  Lansdowne  v.  i.  (1815), 

1    Madd.    116,   137  ;    a    tenant    for    life    in    remainder, 

Dayrell  v.  Champneys  (1700),  1  Eq.  Ca.  Abr.  400,  Perrot 

z  2 
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V.  P.  (1744),  3  Atk.  94,  Davies  v.  Leo  (1802),  6  Vesey 
784,  Birch' Wolfe  v.  Birch  (1870),  9  Eq.  683;  a  re- 
mainderman,  though  there  is  an  intermediate  life  estate, 
Anon.  (1598),  Moore  554,  Anon.  Gary  27  &  (1603)  36  ;  a 
jointress.  Lady  Evelyn's  Cctse,  cited  2  Swans.  172  n.  ;  a 
contingent  executory  devisee,  Robinson  v.  Litton  {17 4:^) y  3 
Atk.  209 ;  a  ground  landlord  against  an  under-le&see, 
Farrantv.  Lovel  (1750),  ib.  723,  Anderson  105 ;  a  mesne 
remainderman,  Mollineux  v.  Powell  (1730),  3  P.  Wms. 
268 ;  a  remainderman  in  fee  or  tail,  Paget's  Case,  P.  v. 
Cary  (1583),  5  Coke  76  6,  RomelVs  Case  (1619),  1  Rolle 
Abr.  377,  Tracy  v.  T.  (1681),  1  Vern.  23. 

Insufficiency  of  Interest. — But  if  the  reversion  is  too 
remote,  the  damage  being  therefore  trivial,  no  injunction 
would  be  granted.  See  Strother  v.  Ba?^  (1828),  5  Bing- 
ham at  p.  153,  and  other  cases  under  "  Trivial  W.,"  p.  125. 
And  see  McLaughlin  v.  Long  (1820),  5  Harris  &  Johnson 
113  ;  Baxter  v.  Taylor  (1832),  4  B.  ik  Ad.  72,  1  N.  ifc  M. 
13;  cf.  Bacon  v.  Smith  (1841),  1  Q.  B.  345. 

No  injunction  can  be  granted  when  the  estate  and 
interest  of  the  waster  has  terminated  before  action.  Jesics 
College  v.  Bloome  (1745),  3  Atk.  262 ;  Elias  v.  Griffith 
(1878),  8  Ch.  D.  at  p.  534,  C.  A. ;  Birch-Wolfe  v.  Birch 
(1870),  9  Eq.  683. 

W.  Oommitted  or  Threatened. — In  order  to  ground  an 
injunction,  w.  must  be  either  in  process  of  commission  or 
threatened,  Potts  v.  P.  (1825),  3  L.  J.  176,  and  no  in- 
junction will  be  granted  although  some  w.  has  been  com- 
mitted, unless  it  appe«nrs  that  future  w.  is  intended,  Doran 
v.  Carroll  (1860).  11  Jr.  Ch.  379,  Anon.  (1773),  LoflFt. 
151.  A  disclaimer  of  present  intention,  coupled  with  an 
assertion  of  a  right  to  commit  w.,  is  a  sufficient  threat, 
Gibson  V.  Smith  (1741),  2  Atk.  182,  Barn.  491 ;  Hext  v. 
Gill  (1872),  7  Ch.  699,  C.  A.     Of  course  no  action  for 
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damac:es  will  lie  for  mere  threatened  w.     Leach  v.  Thomas 
(1837),  2  M.  &  W.  427,  7  C.  &  P.  327. 

A  defendant,  who  admits  w.  before  bill  filed,  cannot 
get  an  injunction  dissolved  merely  on  proof  that  he  has 
done  none  since,  A.  G.  v.  Burrows  (1747),  1  Dickens  128, 
3  Atk.  485  ;  and  the  continued  working  of  minerals 
after  bill  filed  gives  a  right  to  injunction  and  damages, 
though  the  minerals  are  exhausted  before  the  hearing,  A. 
G.  V.  Tomline  (1877),  5  Ch.  D.  750. 

Evidence  of  Title  and  W.— The  affidavit  must  be 
positive  as  to  title,  information  and  belief  being  in- 
sufficient, Davies  v.  Leo  (1802),  6  Vesey  784,  and  the 
particular  title,  not  a  mere  general  allegation,  must  be  set 
out,  Wiiteleggv.  W.  (1779),  1  Bro.  C.  a  57;  and  as  to 
meadow  being  ancient,  see  Crea^h  v.  Camiichael  (1844), 
7  Ir.  Eq.  334.  But  an  original  mistake  as  to  title  of 
plaintiff  will  not  relieve  an  unsuccessful  defendant  from 
paying  the  costs,  A.  G.  v.  Tomline,  u.s.  So  the  proof  of 
the  w.  must  be  clear  and  positive,  Strathmore  v.  Bowes 
(1786),  2  Dick.  673,  De  Salts  v.  Crossan  (1809),  1  Ball 
&  B.  188,  12  R.  R.  12  (cutting  turves  for  sale  and  not 
for  estovers),  cf.  Hannay  v.  McEntire  (1805),  11  Vesey 
54  (threat) ;  but  where  the  danger  is  pressing,  an  ex  parte 
injunction  may  be  granted  on  mere  hearsay  evidence, 
Beere  v.  Head  (1844),  7  Ir.  Eq.  60. 

An  injunction  will  not  be  granted  where  it  is  doubtful 
whether  the  defendant  has  a  right  to  w.  or  not,  Field  v. 
Jackson  (1782),  2  Eden  599,  Lowe  v.  Lucy  (1838),  1  Ir. 
Eq.  93,  or  whether  the  acts  amount  to  w.,  Lyon  v. 
Wilkinson  (1823),  1  L.  J.  Ch.  155. 

On  proof  of  one  kind  of  w.  the  Court  will  not  enjoin 
against  all  or  any  other  kinds  of  w.,  though  it  might  do 
no  harm  to  the  defendant.     Coffin  v.  C  (1821),  Jacob 

70,  a  A. 
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No  injunction  will  be  granted  against  meliorating  w., 
Doherty  v,  Allman  (1878),  3  A.  C.  709,  nor  where  there 
is  no  substantial  damage  to  the  inheritance,  Meux  v. 
Cobley  (1892),  2  Ch.  253. 

Ex  Parte. — An  ex  parte  injunction  will  not  be  granted 
unless  mischief  is  imminent,  Collard  v.  Cooper  (1821),  6 
Madd.  190 ;  in  which  case  it  will  be,  Brovme  v.  Duffy 
(1889),  24  L.  R.  Ir.  13,  where  the  defendant  was  removing 
subsoil  and  endangering  the  landlord's  neighbouring  lands. 
Appearance  the  day  before  motion  day  will  not  prevent 
an  ex  parte  injunction  in  a  proper  case,  Aller  v.  Jones 
(1809),  15  Vesey  605. 

Other  Remedies  Available.  —  An  injunction  will  be 
granted  to  prevent  the  removal  of  timber  wrongfully  cut, 
though  trover  lies  for  it,  Anon.  (1790),  1  Ves.  jun.  93 ; 
Smith  V.  Cooke  (1746),  3  Atk.  378.  A  covenant  or 
condition  to  repair  does  not  prevent  an  injunction  against 
voluntary  or  permissive  w.,  London,  cfec,  v.  Hedger  (1810), 
18  Vesey  355;  Caldwall  v.  Baylis  (1817),  2  Mer.  408. 
So  an  injunction  may  be  granted  against  a  copyholder 
taking  turves,  though  the  forfeiture  is  not  waived, 
Richards  v.  Noble  (1807),  3  Mer.  673,  but  see  Blake  v. 
Peters  (1863),  1  D.  J.  S.  345,  C.  A.  ;  but  no  discovery  will 
be  ordered  unless  forfeiture  is  waived,  A.  G.  v.  Vincent 
(1724),  Bunbury  192,  Gilbert  235,  2  Eq.  Ca.  Ab.  378. 

Parties. — In  A.  G.  v.  Ancaster  (1737),  1  Dick.  68,  an 
injunction  was  granted  against  a  tenant  in  possession,  who 
was  not  a  party.  But  the  actual  wasters  must  be  parties. 
No  injunction  will  be  granted  against  a  lessee  who  is  not 
himself  wasting.  Norhury  v.  Alleyne  (1838),  1  Dr.  & 
Walsh  337.  The  absence  of  persons  who  may  be  benefited 
is  no  objection.  Const,  v.  Harris  (1824),  Turner  &  R,  p. 
514 ;  Harris  v.  Coppinger  (1827),  1  Hogan  478. 

Acquiescence. — No  injunction  will  be  granted  in  favour 
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of  a  man  who  lies  by  and  sees  another  expend  his  capital 
and  labour  upon  any  work  without  giving  notice  or 
attempting  to  interrupt  him.  Parrott  v.  Palmer  (1834), 
3  My.  &  K.  at  p.  640. 

Preservation  pending  Action. — ^The  Court  will  by  in- 
junction preserve  property  pending  an  action,  Lathropp 
V.  Marsh  (1800),  5  Vesey  259  ;  Wright  v.  Atkyns  (1813), 
1  V.  &  B.  313;  White  v.  Nowlan  (1817),  1  Hogan  21; 
Anwyl  V.  Owens  (1853),  22  L.  J.  Ch.  995.  Likewise  the 
Court  will  preserve  property  as  to  which  it  is  premature 
to  take  a  decree,  and  in  giving  liberty  to  cut  timber  will 
require  security  or  payment  into  Court.  Wright  v. 
Atkym  (1823),  Turner  &  R.  143. 

Against  Heir.— In  Leake  v.  Beckett  (1827),  1  Y.  &  J. 
339,  Alexander,  L.C.B.,  refused  an  injunction  at  the  suit 
of  a  creditor  to  prevent  the  heir  of  the  debtor  committing 
w.,  there  being  no  proof  of  fraud  or  that  the  debt  was  in 
danger.  It  had  been  granted  in  Partridge  v,  Pawlett 
(1744),  Ridgway  254,  by  Hardwicke,  L.C. 

Procednre  where  no  Account  Asked. — Where  no  account 
is  sought  or  insisted  on,  the  action  should  not  be  brought 
to  a  hearing,  but  the  interlocutory  injunction  should  be 
made  perpetual  on  notice  to  the  defendant.  Dunsany  v. 
Dunne  (1864),  15  Ir.  Ch.  278. 

Ck>8t8. — Where  no  account  is  prayed  of  the  proceeds 
of  w.  which  has  been  or  would  be  profitable  to  the  waster, 
the  successful  plaintiff  is  seldom  given  his  costs.  Chatter- 
ton  V.  White  (1839),  1  Ir.  Eq.  200,  sed  qu. 

Infant. — An  injunction  will  be  granted  in  favour  of  an 
unborn  infant,  LutterelVs  Case,  cited  in  Hale  v.  H., 
Prec.  Ch.  50  ;  and  in  Robinson  v.  Litton  (1744),  3  Atk. 
209,  Lord  Hardwicke  said  he  should  not  shrink  from 
granting  it ;  and  see  Wallis  v.  Hodson  (1740),  2  Atk. 
115,  Bam.  Ch.  272.     A  devise  to  children  "living"  at  a 


344  THE   LAW   OF  WASTE. 

certain  date,  does  not  include  a  child  en  ventre  sa  mere. 
Musgrave  v.  Parry  (1715),  2  Vern.  710,  &c.  So  no 
proceeding  can  be  maintained  on  its  behalf.  See  "  Infant," 
p.  271  to  p.  277. 

Lunatic — It  seems  that  an  injunction  may  be  granted 

on  a  motion  intituled,  **  In  the  matter  of ,  a  person,  &c.," 

without  an  action  being  brought.  Chinnery  (1844),  6  Ir. 
Eq.  R.  469,  1  J.  &  L.  90.    See  ''  Lunatic,"  p.  277  to  p.  283. 

Purchaser — A  purchaser  who  has  not  paid  his  purchase 
money  may  be  restrained  from  cutting  timber,  for  even  if 
mere  trespass  will  not  be  restrained,  w.  will.  Crockfard 
V.  Alexander  (1808),  15  Vesey  138;  cf.  Rawlins  v.  Burgis 
(1814),  2  V.  &  B.  382,  at  p.  387  ;  Marshall  v.  Watson 
(1858),  25  Beav.  501.  A  purchaser  under  a  decree,  who 
has  been  ordered  to  pay  purchase  money  or  deliver  up 
possession,  may  be  restrained  without  being  made  a  party, 
for  by  purchasing  he  has  submitted  to  the  jurisdiction  of 
the  Court.     Casamajor  v.  Strode  (1823),  Sau.  &  Sc.  381. 

A  purchaser  with  notice  of  w.  can  only  complain  of 
continuing  or  future  w. ;  in  this  case  where  land  had  been 
converted  into  a  cemetery,  he  had  an  injunction  as  to 
future  burials.     Cregan  v.  Cullen  (1865),  16  Ir.  Ch.  339. 

An  injunction  in  favour  of  a  purchaser  will  be  granted 
ex  parte  in  a  pressing  case.  Beere  v.  Head  (1844),  7  Ir. 
Eq.  60. 

Purchasers  of  timber  which  the  tenant  for  life  is  re- 
strained by  injunction  from  selling  are  not  necessary 
parties,  but  the  plaintiflF  must  cover  their  claims  against 
the  defendant  in  his  undertaking  and  security.  Marker 
V.  M.  (1851),  9  Hare  1. 

A  purchaser  of  timber  must  remove  it  within  a  reason- 
able time.  Hoit  v.  The  Stratton  Mills  (1873),  20  Am. 
B.  119  ;  cf.  Hewitt  v.  Isham  (1851),  7  Exch.  77. 
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Lmocent  Lessee. — No  injuDction  will  Le  granted  at  the 
instance  of  a  life  tenant  who  has  made  a  lease  to  the 
defendant,  which  operates  as  a  forfeiture  of  his  life  estate, 
for  he  cannot  disaffirm  his  own  grant.  Wentworth  v. 
Turner  (1795),  3  Vesey  3  ;  cf.  Keogh  v.  Collins  (1834), 
Hayes  &  J.  805. 

Partners. — The  plaintiflf  and  defendant  were  partners, 
and  the  defendant  had  agreed  to  pay  the  plaintiff  one-half 
the  whole  value  of  the  partnership  property,  had  taken 
possession,  and  had  begun  to  pull  down  part  of  the  build- 
ings, but  had  not  paid  ;  an  injunction  was  refused,  the 
proper  remedy  being  account  and  payment.  Croften  v. 
Horner  (1818),  5  Price  537  ;  cf.  Norway  v.  Roive  (1812), 
19  Vesey  at  p.  155,  Marshall  v.  Watson  (1858),  25 
Beav.  501. 

INJUNCTION   AGAINST  TRESPASS. 

Dispute  as  to  Title. — In  cases  where  there  is  a  dispute 
as  to  legal  title  the  principle  of  the  Court  has  been  not  to 
interfere  against  the  possessor  in  the  absence  of  privity  of 
estate,  unless  he  is  perpetrating  acts  of  spoliation,  such  as 
pulling  down  a  mansion  house  or  stripping  an  estate  of  its 
timber.  Talbot  v.  Hope  Scott  (1858),  4  K.  &  J.  96,  at 
p.  133 ;  Beatty  v.  B.  (1826),  2  MoUoy  541. 

In  Neale  v.  Ci^s  (1858),  4  K.  &  J.  472,  an  in- 
junction was  granted  to  prevent  an  estate  being  stripped 
of  timber  in  such  a  way  that  it  could  not  be  referred  to 
any  fair  acts  of  ownership.  In  Fingal  v.  Blake  (1828),  2 
MoUoy  542,  an  injunction  was  granted  at  the  instance  of 
the  trustees  of  the  will  against  the  heir,  who  claimed 
under  a  resulting  trust.  See  Hanson  v.  Gardiner  (1802), 
7  Vesey,  at  p.  308.  And  in  Stonor  v.  Strange  (1767), 
Mitford's  PI.  137,  "  where  the  tenants  of  a  manor,  claiming 
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a  right  of  estovers,  cut  down  a  great  quantity  of  growing 
timber  of  great  value,  their  title  being  doubtful,  the  Court 
of  Chancery  entertained  a  bill  at  the  suit  of  the  lord  of  the 
manor  to  restrain  this  assertion  of  it," 

OropB. — No  injunction  will  be  granted  against  cutting 
holly  bushes  and  underwood  as  a  crop,  as  damages  would  be 
sufficient  remedy.  A.  G.  v.  Hcdlett  (184^7),  16  M.  &  W.  569. 

Minerals. — The  taking  of  minerals  is  an  act  of  destruc- 
tion, and  will  be  restrained,  Mitchell  v.  Dors  (1801),  6 
Vesey  147;  Cotvperv.  Baker  (1810),  17  Vesey  128;  Grey  v. 
Northumberland,  ih.  282;  Greenwich  Hospital  y.  Blackett 
(1848),  12  Jurist  151 ;  but  with  extreme  reluctance,  from 
the  great  inconvenience  it  occasions,  ^Tion.  (1754),  Ambler 
209  ;  and  in  Lmvther  v.  Stamper  (1747),  3  Atk.  496,  it 
was  refused  by  Lord  Hardwicke  before  answer. 

Oenerally. — ^The  previous  decisions  were  all  carefully 
considered  by  Kindersley,  V.C.,  in  Lowndes  v.  Bettle 
(1863),  33  L.  J.  Ch.  451  (a),  where  he  stated  his  con- 
clusions as  follows :  "  The  difficulty  arises  (in  part,  no 
doubt)  from  the  very  considerable  change  which  has  taken 
place  in  the  views  of  this  Court  on  the  subject  of  granting 
injunctions  to  restrain  injury  to  property,  and  from  the 
fact  that  the  Court  will  now  do  what  in  the  time  of  Lord 


(a)  Followed  in  Stanford  v.  HurU 
stone  (1873),  9  Ch.  1 16.  The  following 
were  the  decisions  considered  : 
HamiUon  v.  Worse/old  (1786),  10 
Vesey  290 ;  PiUwoHh  v.  Hopton 
(1801),  6  Vesey  51;  Grochford  v. 
Alexa/nder  (1808),  15  Vesey  138; 
Jone$  V.  /.  (1817),  3  Mer.  161 ;  Eaigh 
V.  JaggcMT  (1845),  2  Coll.  231 ;  Daven- 
poH  V.  D.  (1849),  7  Hare  217 ;  Talbot 
V.  Hope  Scott  (1858),  4  K.  A  J.  96  ; 
Neale  v.  Grippe  (1858),  4  K.  A  J. 
472 ;  Fingal,  L,  v.  Blake  (1829),  2 
MoIIoy  542  ;  Lh)yd  v.  Tr'unleston^  L. 
(1829),  ib.  81 ;  Mogg  v.  M,  (1803),  2 


Dick.  670;  Mortimer  t.  GoUreU 
(1789),  2  Cox  205 ;  Mitchell  v.  Dor$ 
(1801),  6  Vesey  147 ;  Gowrthope  v. 
Mappleeden  (1804),  10  Vesey  289; 
Govyper  v.  Baker  (1809),  1 7  Vesey  128; 
Bohineon  ▼.  Byron,  L,  (1786),  1  Bro. 
C.  C.  688  ;  Qrey  ▼.  Northumberland 
(1809),  13  Vesey  236, 17  Vesey  281  ; 
Thomas  v.  GaU&y  (1811),  18  Vesey 
184 ;  and  see  Sandys  v.  Murray 
(1838),  1  Jr.  Eq.  R.  29,  Wrixon  r. 
Gondran  (1839),  ib.  380,  cases  of 
trespass  in  catting  tarf,  long  con- 
tinued and  not  causing  irreparable 
damage. 
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Thurlow  and  the  earlier  days  of  Lord  Eldon,  it  would  uot 
have  done.  •  .  .  I  have  gone  into  this  case  at  great 
length,  because  of  the  difficulty  of  finding  the  principle 
upon  which  to  act ;  I  should  say,  however,  that  it  is  this  : 
where  a  defendant  is  in  possession,  aud  a  plaintifif  claiming 
possession  seeks  to  restrain  him  from  committing  acts 
similar  to  those  here  complained  of  (cutting  sods  and 
felling  a  few  trees  by  way  of  claiming  title),  the  Court  will 
not  interfere,  unless,  indeed  (as  in  Neale  v.  Cripps),  the 
acts  amount  to  such  flagrant  instances  of  spoliation  as  to 
justify  the  Court  in  departing  from  that  general  principle. 
Where  the  plaintiff  is  in  possession,  and  the  person  doing 
the  acts  complained  of  is  an  utter  stranger,  not  claiming 
under  the  colour  of  right,  then  the  tendency  of  the  Court 
is  not  to  grant  an  injunction,  unless  there  are  special 
circumstances,  but  to  leave  the  plaintiff  to  his  remedy  at 
law,  though  where  the  acts  tend  to  the  destruction  of  the 
estate,  the  Court  will  grant  it.  But  where  the  person  in 
possession  seeks  to  restrain  one  who  claims  by  an  adverse 
title,  the  tendency  of  the  Court  will  be  to  grant  the 
injunction,  at  least  when  the  acts  done  either  do  or  may 
tend  to  the  destruction  of  the  estate.'' 

ExceMive  User  of  Legal  Bight. — ^Where  the  trespass 
consisted  in  exceeding  a  legal  right,  an  injunction  was 
granted,  as  here  the  offence  closely  resembled  w.,  which 
was  always  restrained.  Thomas  v.  Oakley  and  Courtown 
V.  Ward  (1802),  1  Sch.  &  L.  8 ;  Rochdale  Canal  Co.  v. 
King  (1851),  2  Sim.  N.  S.  78. 

Continning  Trespass. — And  a  continuing  trespass  may 
be  restrained,  Goodson  v.  Richa/rdson  (1874),  9  Ch.  221. 
"  The  jurisdiction  of  the  Court  by  injunction  in  cases 
of  trespass  is  in  aid  of  the  legal  right.  The  Court 
interferes  on  the  assumption  that  the  party  who  makes 
the  application  has  the  right  which  he  asserts,  but  needs 


348  THE   LAW    OP  WASTE. 

the  interference  of  the  Court  for  the  protection  of  the 
property  from  irreparable  damage  pending  the  trial  of  the 
right.  If  the  right  at  law  is  clear,  and  the  breach  of 
that  right  is  clear,  and  serious  damage  is  likely  to  arise 
to  the  plaintiff  if  the  defendant  is  allowed  to  proceed 
with  what  he  is  doing  or  threatens  to  do,  or  has  given 
notice  of  doing,  an  injunction  will  be  granted  pending  the 
trial  of  the  right  (6).  If  the  case  is  in  the  opinion  of  the 
Court  free  from  doubt,  the  Court  may  interfere  at  once 
without  putting  the  plaintiff  to  establish  his  right,  and 
grant  a  perpetual  injunction  (c).  But  if  the  right  at 
law  is  not  clear,  or  the  breach  is  doubtful,  and  no 
irreparable  injury  can  arise  to  the  plaintiff  pending  the 
trial  of  the  right,  the  case  resolves  itself  into  a  question 
of  comparative  convenience  and  inconvenience,  whether 
the  defendant  will  be  more  damnified  by  the  injunction 
being  granted,  or  the  plaintiff  by  its  being  withheld." 
Kerr  on  Injunction,  p.  116. 

In  Leeds,  &c.,  Co.  v.  Hm^sefall  (1889),  33  Sol.  J.  183, 
where  the  defendant  was  in  possepsion  of  fishing  and 
sporting  rights  over  certain  lands  and  a  reservoir,  the 
C.  A.  held  that  the  principle  that  a  person  in  possession 
was  not  to  be  ousted  by  injunction,  unless  the  acts  com- 
plained of  amounted  to  flagrant  spoliation,  as  laid  down  in 
Loivndes  v.  Settle,  u.s.,  is  still  the  law. 

Magistrate's  Precept  to  Restrain  W. — By  the  Land- 
lord and  Tenant  (Ireland)  Act,  23  &  24  Vict.  r*.  154,  s.  35, 
"  where  any  person  shall  be  in  possession  of  lands,  or  of  any 
dwelling-house,  outhouse,  or  buildings,  as  tenant  thereof, 
or  as  a  servant  or  caretaker  of  any  owner,  or  having 
obtained  the  possession   thereof  from   any  such   tenant, 

(6)  Clowes  V.  Beck  (1851),  13  Beav.      451  ;  Allen  r.  Martin  (1875),  20  Eq. 
347.  466. 

(c)  Lowndes  v.  Bettle,  33  L.  J.  Gh. 
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servant,  or  caretaker,  and  the  landlord  or  owner  or  other 
person  interested  in  the  preservation  of  the  premises,  or 
any  agent  acting  on  his  behalf,  shall,  by  affidavit,  satisfy 
any  Justice  of  the  Peace  of  the  county,  not  being  a  party 
interested  in  the  said  premises  (who  is  hereby  authorised 
and  required  to  take  such  affidavit),  that  there  exist  pro- 
bable and  just  grounds  of  suspicion  that  such  person  is 
about  to  commit  or  to  permit  or  suffer  any  unlawful  w., 
injury,  alteration,  destruction  upon,  or  removal  from  any 
such  dwelling-house,  outhouse,  or  other  building,  or  intends 
unlawfully  to  burn  or  break  up  any  part  of  the  soil  or 
surface  or  subsoil  of  the  lands,  or  unlawfully  to  remove  the 
soil  or  surface  or  subsoil  of  the  said  lands,  or  unlawfully  to 
cut  down,  top,  lop,  or  grub  any  trees,  woods,  or  under- 
woods growing  on  the  said  lands,  or  otherwise  use  or 
misuse  the  premises  or  any  part  thereof,  contrary  to  his 
agreement,  or  that  he  is  in  the  act  of  doing  or  suffering  any 
of  the  aforesaid  matters,  it  shall  be  lawful  for  such  Justice 
of  the  Peace  to  issue  his  precept  in  writing  under  his  hand 
and  seal,  stating  that  information  had  been  received  that 
such  w.  or  injury  is  intended  to  be  or  is  in  the  act  of 
being  done  or  permitted,  and  commanding  all  such  persons 
and  all  other  persons  whomsoever  to  desist  from  such  w. 
or  injury,  and  not  to  continue  the  same  until  special  leave 
and  authority  for  that  purpose  shall  be  first  procured  from 
the  magistrate  who  shall  have  signed  such  precept,  or  until 
the  subject  matter  of  the  said  information  be  inquired  into 
at  the  next  Petty  Sessions  of  the  district  in  which  the  said 
premises  are  situate,  or  such  other  time  as  may  be  therein 
mentioned ;  and  such  precept  may  be  according  to  the 
Form  No.  1  in  the  Schedule  (A.)  to  this  Act  annexed,  and 
shall  be  served  on  every  or  any  person  by  whom  it  shall  be 
suspected  that  such  w.  or  injury  is  intended  to  be  or  is 
being  committed,  by  delivering  a  copy  thereof  to   such 
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person,  if  he  can  be  found,  and  if  not,  by  affixing  a  copy 
thereof  on  the  principal  door  or  entrance  to  the  dwelling- 
house,  outhouse,  or  other  building,  and  if  there  be  no  such 
house  or  building,  on  some  conspicuous  part  of  the  premises ; 
and  the  said  persons  shall  and  may  attend  at  the  Petty 
Sessions,  and  such  order  may  be  made  thereat  by  the  Court 
of  Petty  Sessions  for  annulling  or  continuing  for  a  limited 
period  the  said  precept,  or  otherwise,  as  may  be  agreeable 
to  justice." 

REOEIVEB. 

A  receiver  will  not  readily  be  appointed  when  an 
adverse  legal  claim  is  made  against  the  possessor.  Clanrh 
V.  Dew  (1829),  1  Russell  &  M.  103;  Fingal  v.  Blake 
(1828),  2  MoUoy  50. 

After  an  order  for  the  appointment  of  a  receiver,  it  is 
wrong  for  any  party  to  cut  timber,  &c.  Hunter  v.  Nockolds 
(1846),  15  L.  J.  Ch.  320.  For  special  powers  granted  to 
receivers  in  the  management  of  estates,  see  Seton  on 
Decrees,  pp.  669-676.  As  to  w.  by  receiver,  see  Bays  v. 
Bird  (1726),  2  P.  Wms.  397.  As  to  the  jurisdiction  to 
appoint  receiver,  see  Judicature  Act  (1873),  s.  25  (8), 
supra,  p.  339. 

A  receiver  may  apply  for  inquiry  as  to  proper  pro- 
ceedings, and  for  an  injunction.  N angle  v.  Fingall  (1824), 
1  Hogan  142 ;  Cooke  v.  C  (1826),  ib.  182 ;  Cronin  v. 
McCarthy  (1840),  Flan.  &  K.  49;  Mason  v.  M.  (1841), 
ib.  429. 

ACCOUNT. 

Old  Bole. — As  a  general  rule  no  account  would  formerly 
be  granted  except  in  cases  where  the  Court  can  also  grant 
an   injunction;   for  originally  the   additional   remedy  of 
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accoant  was  given  to  prevent  the  necessity  of  the  plaintiff 
bringing  an  action  at  law  for  damages  as  well  as  the  suit  in 
Equity  for  the  injunction.  Jesus  Coll.  v.  Bloome  (1745), 
3  Atk.  262,  Amb.  54,  per  Lord  Hardwicke ;  cf.  Pulteney 
V.  Warren  (1801),  6  Vesey,  at  p.  89  ;  Gfrierson  v.  Uyre 
(1804),  9  Vesey,  at  p.  346  ;  Parrott  v.  Palmer  (1834),  3 
Myl.  &  K.  632.  Account  would  also  lie  as  incident  to 
discovery.  Whitfield  v.  Bewit  (1724),  2  P.  Wms.  240,  2 
Eq.  Ca.  589  (d). 

Exceptions. — The  first  exception  to  the  rule  was  made 
where  the  waster  had  died,  and  so  the  remedy  for  trespass 
had  gone  with  him,  and  here  account  without  injunction 
was  granted  against  his  representatives;  but  afterwards 
account  and  injunction  were  granted  together  against  a 
defendant  whether  there  was  privity  of  estate  or  not. 
Thomas  v.  Oakley  (1811),  18  Vesey  184,  per  Lord  Eldon, 
and  Courtovm  v.  Ward  (1802),  1  Sch.  &  L.  8. 

However,  in  Higginhotham  v.  Hawkins  (1872),  7  Ch, 
676,  James  k  Mellish,  L.J.J.,  held  that  no  account  would 
lie  against  the  executrix  of  a  tenant  for  life  as  no  injunction 
could  be  granted.  But  this  latter  decision  appears  at 
variance  also  with  Seagram  v.  Knight  (1867),  2  Ch.  628, 
where  Chelmsford,  L.C.,  granted  an  account  under  similar 
circumstances,  and  with  aU  those  cases  in  which  legal 
personal  representatives  have  been  held  liable  to  account 
for  profits  wrongfully  made  by  the  deceased.     See  p.  317. 

Another  exception  was  made  in  cases  where  there  was 
no  legal  remedy,  as  in  Garth  v.  Cotton  (1750),  1  Dick. 
183,  where  Lord  Hardwicke  said  :  *'  From  the  whole  it  may 
be  collected  that  although  as  to  timber  there  exists  con- 

(i2)  Tharlow,  L.O.,  had,  however,  on  an  estate  on  which  he  is  not 
said  ini^  v.  AUton  (1789),  3  Bro.  entitled  so  to  do,  it  will  draw  an 
G.  0.  37 :  ''If  a  party  outtf  timber      aocounii." 
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sidcrable  discrepancy,  yet  the  sound  rule  is  to  make  account 
the  incident  and  not  the  principal,  where  there  is  a  remedy 
at  law.  .  .  .  Theplaintiflf  here,  though  greatly  damnified,  can 
have  no  remedy  at  law,  which  is  a  substantial  difi'erence/' 
Another  exception  exists  in  the  case  of  mines,  where 
account  may  be  had  although  no  injunction  is  possible. 
Garth  v.  Cotton^  Parrott  v.  Palmer ^  Whitfield  v.  Betvit, 

&C.,  U.S. 

Thus  in  Winchester  v.  Knight  (1717).  1  P.  Wms. 
406,  Cowper,  L.C.,  directed  an  account  against  the 
executor  of  a  customary  tenant  who  had  opened  mines 
without  any  right  by  custom. 

Present  Rule. — Since  1  November,  1875,  the  Courts  of 
Equity  have  had  full  jurisdiction  to  grant  damages,  and  an 
account  will  be  given  in  Equity,  not  as  a  substitute  for 
damages  in  a  Common  Law  action,  but  as  an  alternative 
to  the  assessment  of  damages  in  the  same  Court.  Jud. 
Act  (1873),  c.  66,  s.  24. 

Minerals. — One  who  mines  under  an  invalid  lease  must 
account  for  the  mineral  at  its  fair  market  value  in  the 
district,  as  if  he  were  purchaser  of  the  mines,  all  expenses 
of  raising  and  hewing  being  allowed.  But  he  must  pay  for 
any  other  damage  occasioned  by  working  the  mines  and 
for  way-leave.  Jegon  v.  Vivian  (1871),  6  Ch.  742,  per 
Hatherley,  L.C. ;  approved  in  Livingstone  v.  Ravrya/rds^ 
&c.  (1880),  5  A.  C.  25,  where  the  owner  of  a  small 
and  unprofitable  bed  of  coal  was  held  entitled  as  against 
an  innocent  trespasser,  who  was  working  the  surround- 
ing mines,  only  to  the  same  rate  of  royalty  as  was 
paid  for  the  latter,  as  this  was  the  value  of  the 
coal  to  the  owner  at  the  time  it  was  taken ;  he 
was  also  entitled  in  respect  of  damage  to  the  surface. 
And  see  A.  G.  v.  Tomline  (1880),  15  Ch.  D.  150,  C.  A.  ; 
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Wright  V.  Fitt  (1870),  12  Eq.  408  ;  G.  W.  R.  v.  Rous 
(1870),  4  H.  L.  650. 

No  Profit  Mortgagees. — Where  the  tortious  acts  have 
not  been  attended  with  profit,  the  Court  will  not  grant  an 
account,  but  will  leave  the  damages  to  a  jury,  or  rather 
will  assess  the  damages  itself  or  grant  a  reference  for  the 
same  purpose.  Mortgagees  without  notice  cannot  be  held 
accountable  for  receiving  the  proceeds  of  coal  gotten  by 
the  trespass  of  their  mortgagor  in  possession,  but  only  for 
what  they  themselves  obtain  when  in  possession.  Powell 
V.  Aihen  (1858),  4  K.  &  J.  343. 

Where  mortgagees  have  injured  the  property  by  work- 
ing contrary  to  the  covenants,  they  will  not  be  allowed 
more  than  the  cost  of  bringing  to  the  surface,  excluding 
the  cost  of  severance.  Taylor  v.  Mostyn  (1886),  33  Ch. 
D.  226.  C.  A.  See  Phillips  v.  Horn/ray  (1892),  1  Ch. 
465.  And  so  where  they  have  opened  mines  without 
authority;  Hood  v.  Boston  (1856),  2  Jur.  N.  8.  729, 
following  Thomeycroft  v.  Crockett  (1848),  16  Sim.  445. 

Trifiing  Profit — Account  will  not  be  directed  against 
a  defendant  who  has  only  received  trifling  royalties  and 
has  parted  with  his  interest  before  action  brought,  never 
having  taken  any  active  part  in  the  alleged  w.  Elias  v. 
Griffith  (1878),  8  Ch.  D.  at  p.  534,  C.  A. 

In  Morris  v.  M.  (1858),  3  De  G.  &  J.  323,  Knight 
Bruce  &  Turner,  L.J.J.,  refused  an  account  of  profit  made 
by  pulling  down  a  mansion,  as  no  proof  was  given  that 
any  of  the  materials  had  been  sold,  and  there  was  evidence 
that  all  of  any  value  had  been  employed  in  rebuilding, 
the  only  benefit  received  by  the  tenant  for  life  being  in 
the  enjoyment  of  the  old  materials  in  a  new  position. 

Ornamental  Trees. — In  Rolt  v.  Somerville  (1737),  2 
Eq.  Ca.  Abr.  759,  Lord  Hardwicke  refused  a  life  tenant 
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in  remainder  sans  w.  an  account  of  ornamental  timber  cut 
by  the  unimpeachable  life  tenant  in  possession.  But  in 
Bedoybre  v.  Nugent  (1890).  25  L.  R  Ir.  143,  the  Court 
would  have  decreed  an  account  if  the  remainderman  had 
been  a  party.  The  number  6f  trees  felled  was  small.  In 
Neivry  v.  Kilmorey  (1870),  24  L.  T.  N.  S.  15,  Bacon, 
V.C.,  ordered  the  defendant  to  set  out  the  accounts  before 
the  preliminary  question  had  been  decided  as  to  whether 
the  trees  were  ornamental  or  not. 

Improvements  Made. — No  relief  will  be  given  against 
the  estate  of  a  life  tenant  who  was  also  remainderman  in 
fee  on  the  ground  of  collusion  between  the  two  characters, 
if  he  has  laid  out  in  permanent  improvements  substantially 
as  much  as  the  value  of  the  proceeds  of  the  w.  Birch- 
Wolfe  v.  Birch  (1870),  9  Eq.  683. 

Difficulty  in  Aceounting. — In  Leeds  v.  Amherst  (1850), 
20  Beav.  289,  there  was  great  difficulty  in  ascertaining 
what  the  tenant  for  life  had  received,  and  the  Master 
somewhat  arbitrarily  found  that  the  sum  of  £42,000  was 
due  from  his  estate,  and  this  was  upheld  by  Shadwell, 
y.C,  in  a  judgment  that  will  well  repay  perusal^  based  as 
it  is  upon  the  principles  of  abstract  justice.  The  de- 
fendants had  been  putting  the  plaintiffs  to  proof  of  every- 
thing "  upon  such  mere  book-keeping,  vile  shop  notions  as 
these — that  they  are  to  be  charged  nothing  except  what 
can  actually  be  made  out." 

As  to  account  v.  **  legal  personal  representatives,"  see 
p.  317.  As  to  procedure  and  costs  where  no  account  is 
asked  or  ordered,  see  supra^  p.  343. 

Interest— In  Bagot  v.  B.  (1863),  32  Beav.  at  p.  519, 
Romilly,  M.R.,  said  :  "  After  along  time  has  elapsed  before 
the  bill  has  been  filed,  the  Court  has  usually  endeavoured 
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to  deal  with  the  tenant  for  life  in  a  very  liberal  manner, 
considering,  and  as  I  think  justly  considering,  that  in  moat 
cases  it  would  not  be  for  the  benefit  of  the  parties  concerned 
to  go  into  a  long  and  expensive  inquiry  as  to  the  nature  of 
the  timber  cut  and  the  circumstances  under  which  it  was 
cut.  If  this  be  a  correct,  view  as  regards  timber,  it  is 
manifest  that  the  same  consideration  would  apply  to  the 
getting  of  mineral,  when  there  is  such  a  complication  of 
circumstances  as  exists  in  the  present  case,  arising  from 
the  difficulty  of  deciding  which  were  opened  and  which 
were  unopened  mines,"  and  so  on,  p.  522.  Interest  was 
given  from  the  death  of  the  tenant  for  life  instead  of  an 
inquiry  as  to  the  date  of  the  w.  In  Leeds  v.  Amherst,  u.s. 
(1846),  2  Phillips  117,  interest  was  decreed  at  £4  per  cent., 
Cottenham,  L.C.  In  Garth  v.  Cotton  (1753),  1  W.  &  T.  L. 
C,  interest  was  given  from  the  filing  of  the  bill. 

In  Phillips  V.  Horn/ray  (1892),  1  Ch.  465,  C.  A.,  where 
the  representatives  of  a  deceased  trespasser  were  held 
liable  to  account  for  the  benefit  received  by  him,  interest 
was  refused  on  the  ground  of  laches,  the  original  decree, 
made  in  1870,  saying  nothing  about  it.  The  Court 
approved  of  Garth  v.  Cotton  and  Leeds  v.  Amherst,  but 
reserved  an  opinion  as  to  whether  interest  should  be  paid 
from  the  date  of  severance  in  cases  of  equitable  w. 

Imponnding. — **It  seems  to  me,  upon  a  principle  well 
established,  that  if  there  had  been  no  question  except 
between  (the  tenant  for  life)  and  the  remainderman,  and 
he  were  a  tenant  for  life  in  receipt  of  the  rents  and  profits, 
the  persons  entitled  in  remainder  and  in  the  inheritance 
would  have  had  a  right  to  come  to  the  Court  to  have  the 
amount  that  is  due  ascertained,  the  rents  of  the  estate 
impounded,  and  the  injury  made  good  to  the  remainder- 
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men,  so  as  to  recoup  the  inheritance";  and  Stuart,  V.C, 
decided  that  this  right  is  valid  as  against  the  incuaibrancers 
of  the  tenant  for  life,  who  acquired  their  interest  before  w. 
committed,     BHggs  v.  Oxford  (1855),  1  Jur.  N.  S.  817. 

In  Ferguson  v.  F.  (1885),  17  L.  R  Ir.  552,  C.  A.,  an 
order  was  made  for  recoupment  by  instalments. 

See  Trustee  Act,  1893,  c.  53,  s.  45,  and  Lewin  upon 
Trusts,  9th  ed.,  1042. 


DEFENCE   OF   DELAY. 

The  StcUtUes  of  Limitation,  Laches  and  Acquiescence. 

THE   STATUTES   OF   LIMITATION   (a). 

Bun  from  W. — It  was  decided  by  the  Court  of  Appeal 
(James  and  Mellish,  L.J.J.),  in  Higginhotham  v.  Hawkins 
(1872),  7  Ch.  676,  that  the  right  of  action  accrues  when 
the  w.  is  committed  and  not  at  the  death  of  the  tenant  for 
life,  or  other  termination  of  the  limited  interest,  "  at  which 
time  the  reversioners  might  have  brought  their  action  for 
money  had  and  received " ;  cf.  Denys  v.  Shuckburgh 
(1840),  4  Y.  &  C.  42.  A  similar  decision  by  Chelmsford, 
L.C.,  is  Seagramy.  Knight  (1867),  2  Ch.  628.  In  Equity 
as  well  as  at  law  the  statute  begins  to  run  from  the  com- 
mission of  the  w.  per  Chatterton,  V.C.,  in  Simpson  v.  S. 
(1879),  3  L.  R.  Ir.  308.  And  see  Morris  v.  M.  (1858),  3 
De  G.  &  J.  323,  6  W.  R.  427,  4  Jur.  N.  S.  964.  These 
cases  sufficiently  show  that  Leeds  v.  Amherst  (1846),  2  Ph. 
117  (1858),  would  not  be  followed  in  this  respect  where 
the  statute  is  pleaded. 

Exceptions. — Where  the  waster  is  both  tenant  for  life 
and  owner  of  the  first  estate  of  inheritance,  the  statute 
runs  from  his  death,  before  which  time  there  is  no  one  to 
sue.     The  time,  as  in  all  the  above  cases  except  Leeds  v. 

(a)  By  the  Limitation  of  Actions  than  those  questioning  the  title 
Bin,  H.  L.  39,  it  is  proposed  to  to  real  estate,  to  one  year.  See 
limit  actions  for  ciyil  wrong,  other      Appendix,  p.  395. 
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Amhersty  is  six  years.  Birch-  Wolfe  v.  Birch  (1870),  9  Eq. 
683,  per  James,  V.C.  Of  course  the  usual  exceptions  of 
disability  obtain. 

An  account  will  be  ordered  beyond  the  six  years  where 
the  defendant  has  already  rendered  an  account  beyond  that 
time.     Hony  v.  If.. (1824),  1  Sim.  &  St.  568. 

Trustees,  ftc. — Executors  innocently  cutting  timber  on 
a  supposed  trust  are  entitled  to  rely  on  the  statute  as  if  they 
had  been  strangers.  Ferrand  v.  Wilson  (1845),  4  Hare,  at 
p.  383.  The  result  would  be  otherwise  if  they  were  proved 
to  have  acquired  some  benefit  for  themselves  or  were  im- 
peachable for  fraud.  In  this  case  the  trust  was  void  as 
infringing  the  rule  against  perpetuities,  and  account  against 
the  estate  of  the  life  tenant  was  limited  to  six  years  from 
filing  the  bill. 

Trustee  Act^  1888. — Now  by  the  Trustee  Act,  1888,  c. 
59,  s.  8,  trustees  may  plead  the  statutes  of  limitation, 
unless  parties  to  fraud  or  benefiting  by  the  breach  of  trust, 
but  the  statute  does  not  run  against  a  beneficiary  until  hia 
interest  is  in  possession.     lie  Page  (1893),  1  Ch.  304. 

Laches  and  Acquiescence. — Where  the  time  for  bringing 
an  action  at  law  is  limited  by  statute,  Equity  follows  the 
law  by  refusing  its  aid  in  actions  brought  outside  the 
limit.  Lockey  v.  L.  (1719),  Prec.  .Ch.  518;  Hovenden  v. 
Annesley  (1806),  2  Scb.  &  Lef.  607.  And  where  no 
statute  of  limitations  applies  directly  or  by  analogy. 
Equity  refuses  to  act  if  the  demand  is  stale  and  the 
plaintiff*  has  been  guilty  of  laches,  Harcourt  y.  White 
(1860),  28  Beav.  303,  where  in  reality  the  demand  for 
account  was  barred  by  analogy  to  21  James  1,  c.  16,  s.  3, 
through  the  lapse  of  six  years. 

The  neglect  to  enforce  known  rights  by  a  person  not 
under  disability  is  evidence  of  a  release  of  those  rights. 
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Leeds  v.  Amherst  (1846),  2  Ph.  117.  And  see  generally 
Oarth  V.  Cotton  (1760),  1  W.  &  T.  L.  C. ;  Smith  v.  Clay 
(1767),  3  Bro.  C.  C.  639  n. ;  Browne  v.  McClintock 
(1873),  6  H.  L.  456;  Gibson  v.  Doeg  (1857),  2  H.  & 
N.  615. 

Where  a  plaintiff  has  lain  by  and  allowed  the  defendant 
to  expend  money  upon  works,  the  Court  of  Equity  will 
leave  him  to  his  legal  remedy.  Parrott  v.  Pahner  (1834), 
3  Myl.  &  K.  643,  per  Brougham,  L.C. 

The  Court  will  not  aid  by  injunction  a  claimant  by 
legal  title  who  is  out  of  possession,  unless  ho  has  been 
prompt,  Talbot  v.  Hope  Scott  (1858),  4  K.  &J.  96,  and  in 
Jone^  V.  t/,  (1817),  3  Mer.  161,  Grant,  M.R.,  refused  to 
restrain  a  devisee,  at  the  suit  of  the  heir,  especially  as  the 
w.  had  been  committed  soon  after  the  testator's  death, 
since  which  two  years  and  a  half  had  elapsed.  For  in 
such  a  case  there  is  no  w.,  but  trespass,  Smith  v.  Colly er 
(1803),  8  Vesey  89.  And  a  legal  remainderman  for  life  can- 
not obtain  an  injunction  where  the  w.  is  trivial  and  the 
plaintiff  dilatory  in  applying  for  aid.  Barry  v.  B.  (1820), 
1  Jac.  &  W.  651. 

''After  a  long  time  has  elapsed  before  the  bill  has 
been  filed,  the  Court  has  usually  endeavoured  to  deal  with 
the  tenant  for  life  in  a  very  liberal  manner."  Bagot  v,  B. 
(1863),  32  Beav.  at  p.  519,  on  appeal  33  L.  J.  Ch,  122  n. 
But  *'  if  a  man  has  allowed  half  his  trees  to  be  cut  down 
before  he  applied,  the  Court  would  not  therefore  allow 
the  remaining  half  to  be  cut  down  : " — an  obiter  dictum 
by  Page  Wood,  V.C,  in  A.  G.  v.  Eastlake  (1853),  11 
Hare,  at  p.  228  ;  and  **  because  trespasses  have  been  com- 
mitted by  a  termor  by  the  abstraction  of  minerals  from 
the  demised  property,  such  trespasses  do  not  create  a 
right  to  commit  further  trespasses  of  the  same  character," 
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Elias  V.  Griffiths  (1878),  8  Ch.  D.  521;  cf.  CouHown  v. 
Ward  (1802),  1  Sch.  &  Lef.  8.  Where  mines  are  reserved, 
mere  lapse  of  time  will  not  raise  a  presumption  of  grant 
in  favour  of  the  owner  of  the  surface  who  innocently 
works  them.  Adair  v.  Shaftoe^  cited  in  the  judgment 
of  Norway  v.  Bowe  (1812),  19  Vesey  156.  In  Fish- 
mongers^  Co.  v.  Beresford  (1819),  Beatty  607,  an  account 
was  refused  of  reserved  trees  cut  during  forty-three  years 
by  the  tenant,  but  was  granted  with  an  injunction  against 
his  executors  for  w.  since  his  death. 

Interest  was  refused  in  Phillips  v.  Homfray  {\%92),  1 
Cb.  465,  C.  A.,  on  the  ground  of  laches,  the  original 
decree,  made  in  1870,  having  been  silent  on  the  point. 

The  fact  that  a  lessor  carries  away  trees,  wrongfully 
cut  by  a  lessee,  does  not  preclude  his  bringing  his  action 
for  w.  (8  Bacon  413,  Broke  W.  39),  though  it  would  aflfect 
the  amount  of  damages. 
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THELLUSSON  ACT. 
39  &  40  Gko.  3,  c.  98. 

"  Xo  person  or  persons  shall,  after  the  passing  of  this  Act,  by  any 
deed  or  deeds,  surrender  or  surrenders,  will,  codicil,  or  otherwise  how- 
soever, settle  or  dispose  of  any  real  or  personal  property,  so  and  in  such 
manner  that  the  rents,  issues,  profits,  or  produce  thereof,  shall  be  wholly 
or  partially  accumulated  for  any  longer  term  than  the  life  or  lives  of  any 
such  grantor  or  grantors,  settlor  or  settlors,  or  the  term  of  twenty-one 
years  from  the  death  of  any  such  grantor,  settlor,  devisor,  or  testator,  or 
during  the  minority  or  respective  minorities  of  any  person  or  persons 
who  shall  be  living,  or  in  ventre  sa  mere  at  the  time  of  the  death  of 
such  grantor,  devisor,  or  testator,  or  during  the  minority  or  respective 
minorities  only  of  any  person  or  persons  who,  under  the  uses  or  trusts  of 
the  deed,  surrender,  will,  or  other  assurances,  directing  such  accumula- 
tions, would,  for  the  time  being,  if  of  full  age,  be  entitled  unto  the 
rents,  issues,  and  profits,  or  the  interest,  dividends,  or  annual  produce, 
80  directed  to  be  accumulated ;  and  in  every  case  where  any  accumula- 
tion shall  be  directed  otherwise  than  as  aforesaid,  such  direction  shall  be 
null  and  void,  and  the  rents,  issues,  profits,  and  produce  of  such  property 
so  directed  to  be  accumulated,  shall,  so  long  as  the  same  shall  be  directed 
to  be  accumulated  contrary  to  the  provisions  of  this  Act,  go  to  and  be 
received  by  such  person  or  persons  as  would  have  been  entitled  thereto 
if  such  accumulation  had  not  been  directed. 

''  (2)  Provided  always,  and  be  it  enacted,  that  nothing  in  this  Act 
contained  shall  extend  to  any  provision  for  payment  of  debts  of  any 
grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  to  any  pro- 
vision for  raising  portions  for  any  child  or  children  of  any  grantor, 
settlor,  or  devisor,  or  any  child  or  children  of  any  person  taking  any 
interest  under  any  such  conveyance,  settlement,  or  devise,  or  to  any 
direction  touching  the  produce  of  timber  or  wood  upon  any  lands  or 
tenements,  but  that  all  such  provisions  and  directions  shall  and  may  be 
made  and  given  as  if  this  Act  had  not  passed." 
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23  &  24  VICT.  c.  153  (Ir.  1860). 

A.D.  1860.  Improvements  (Ixelaiid). — By  the  Tenure  and  Improvement  of  Land 
""  Act,  88.  10  &  11,  any  limited  owner  may  with  the  sanction  of  the 
Landed  Estates  Court  (a)  execute  on  settled  estates  certain  improvements 
in  which  are  included  : 

"  (6)  Erection  of  farm  buildings,  houses  for  stewards,  labourers,  or 
other  persons  employed  in  superintending  the  cultivation  of  or  in  culti- 
vating  land,  or  of  other  buildings  for  farm  purposes ; 

"  (7)  The  renewal  or  reconstruction  of  any  of  the  foregoing  works,  or 
such  alterations  therein  or  additions  thereto  as  are  not  required  for 
maintaining  the  same,  and  increase  durably  their  value." 

By  8&  36  &  37  a  tenant  of  land  may  upon  complying  with  certain 
provisions,  execute  improvements,  including 

"(6)  The  erection  of  farmhouse  or  any  building  for  agricultural 
purposes  suitable  to  the  holding,  or  the  enlarging  or  the  extending  of  any 
such  farmhouse  or  building  erected  or  to  be  erected  thereon,  so  as  to 
render  the  same  more  suitable  to  the  holding ; 

"  (7)  The  renewal  or  reconstruction  of  any  of  the  foregoing  works,  or 
such  alterations  therein  or  additions  thereto  as  are  not  required  for 
maintaining  the  same,  and  increase  durably  their  value." 

Leases  by  Limited  (hmer. — By  s.  25  of  the  same  Act  a  limited  owner 
may,  with  certain  sanctions,  grant  building  leases,  or  may  grant  agri- 
cultural leases  without  sanction.  "  Every  agricultural  lease  shall  imply 
the  following  covenants  on  the  part  of  the  lessee :  (1)  To  manage, 
til],  and  use  the  lands  demised  in  due  and  regular  'course  of  good 
husbandry,  so  that  the  same  be  not  in  anywise  injured  or  deteriorated ; 
(2)  Not  to  bum,  or  permit  to  be  burned^  any  part  of  the  soil  or 
surface  of  the  lands  demised,  without  the  previous  consent  in  writing 
of  the  landlord." 

IMPROVEMENT  OF  LAND  ACT,  1864. 

27  &  28  VioT.  0.  114. 

A.D.  1864.       Improvements  Authorised. — By  this  Act  any  landowner(6)  may  apply 

~*       to  the  Land  Commissioners  to  sanction  improvements  and  to  charge  the 

land  for  the  sum  advanced  for  the  cost  thereof.     By  s.  9  the  improve- 

(a)  Now  merged  in  the  Snpreme  Court,  in  actual  receipt  of  the  rents  or  profits 
40  k  41  Vict.  c.  67.  of  the  land,  not  being  a  leaaeholder  for 

(b)  "  Landowner "  ia  defined  by  8.  8,  lives   onrenewable   nor   for    lees    than 
and  broadly  speaking  means  a  person  twenty-five  unexpired  years. 
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ments  inolade :  (6)  The  erection  of  laboureis'  eottages,  farmhoaseey  and  A.D.  1864. 
other  buildings  required  for  farm  purposes,  and  the  improvement  of  and  ~^ 
addition  to  labourers'  cottages,  farmhouses,  and  other  buildings  for  farm 
purposes  already  erected,  so  as  such  additions  or  improvements  be  of  a 
permanent  uature ;  (9)  Planting  for  shelter ;  (10)  The  constructing  or 
erecting  of  any  engine-houses,  water-wheels,  saw  and  other  mills,  kilns, 
ahafts,  weUfl,  tanks,  reservoirs,  &c. ;  and  by  33  &  34  Vict.  c.  56  this 
s.  was  extended  to  building  and  improvement  of  mansions,  by  40  &  41 
Vict.  c.  31  to  water  supply ;  by  s.  30  of  the  Settled  Land  Act,  1882,  all 
the  improvements  sanctioned  by  that  Act  are  added  (see  p.  378) ;  and 
56  &  57  Vict.  c.  34  (S.)  incorporated  "the  planting  of  trees  and  woods." 
The  amount  to  be  expended  extends  to  two  years'  rental  of  the  whole 
estate.     See  Dunn's  8.  E.  (1877),  W.  N.  39. 

Protection  from  Impeachment  of  W.,  ftc. — By  s.  34,  ''Every  pro- 
visional or  modifying  order  shall  be  a  full  authority  to  the  landowner  or 
successive  landowners  and  their  representatives  in  the  respective  cases 
hereinbefore  defined,  and  to  all  persons  employed  by  or  under  contract 
with  him  or  them  respectively,  to  enter  upon  the  lands  to  be  improved, 
and  any  adjoining  or  neighbouring  lands  acquired  or  authorised  to  be 
entered  under  either  of  the  two  last  preceding  sections,  and  to  execute  in 
and  on  the  same,  without  impeachment  of  w.  by  any  remainderman  or 
reversioner,  all  the  improvements  sanctioned  by  the  same  order  according 
to  the  specifications  and  plans  or  drawings  approved  by  the  Commissioners, 
and  to  do,  execute,  and  use  all  such  acts,  works,  and  conveniences  as  may 
be  proper  for  making,  maintaining,  and  using  such  improvements ;  and 
for  the  purpose  of  effecting  any  improvement  under  this  or  the  recited 
Acts  it  shall  be  lawful  to  get  freestone,  Umestone,  clay,  sand,  and  any 
other  mineral  or  substance  out  of  the  land  to  be  improved  or  charged, 
and  to  make  tramroads  and  other  ways,  and  to  bum  and  make  bricks, 
tiles,  and  other  things  to  be  used  in  effecting  such  improvements,  and 
also  for  the  same  purpose  to  cut  down  and  use  any  timber  or  trees  not 
planted  or  serving  for  shelter  or  ornament." 


THE  SETTLED  ESTATES  ACT,   1877. 
40  &  41  VicTT.  0.  18. 

Piiwer  to  the  Ooort  of  Ohancery  to  authorise  Leases. — By  s.  4  it  is  A.  D*  1877 
enacted  that ''  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper       " 
and  consistent  with  a  due  regard  for  the  interests  of  all  parties  entitled 
under  the  settlement,  and  subject  to  the  provisions  and  restrictions  ih 
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A.  D.  1877.  this  Act  contained,  to  authorifle  leases  of  any  settled  estates,  or  of  any 
"  rights  or  privileges  over  or  affecting  any  settled  estates,  for  any  purpose 
whatsoever,  whether  involving  w.  or  not,  providing  the  following  conditioDs 
be  observed : 

"  First.  Every  such  lease  shall  be  made  to  take  effect  in  possession  at 
or  within  one  year  next  after  the  making  thereof,  and  shall  be  for  a  term 
of  years  not  exceeding  for  an  agricultural  or  occupation  lease,  so  far  as 
relates  to  estates  in  England  twenty-one  years,  or  so  far  as  relates  to 
estates  in  Ireland  thirty-five  years,  and  for  a  mining  lease  or  a  lease  of 
water-mills,  way-leaves,  water-leaves,  or  other  rights  or  easements  forty 
years,  and  for  a  repairing  lease  sixty  years,  and  for  a  building  lease 
ninety-nine  years :  Provided  always,  that  any  such  lease  (except  an 
agricultural  lease)  may  be  for  such  term  of  years  as  the  Court  shall  direct, 
where  the  Court  shall  be  satisfied  that  it  is  the  usual  custom  of  the 
district  and  beneficial  to  the  inheritance  to  grant  such  a  lease  for  a  longer 
term  than  the  term  hereinbefore  specified  in  that  behalf ; 

"  Secondly.  On  every  such  lease  shaU  be  reserved  the  best  rent  or 
reservation  in  the  nature  of  rent,  either  uniform  or  not,  that  can  be 
reasonably  obtained,  to  be  made  payable  half-yearly  or  oftener  without 
taking  any  fine  or  other  benefit  in  the  nature  of  a  fine :  Provided  always, 
that  in  the  case  of  a  mining  lease,  a  repairing  lease,  or  a  building  lease, 
a  peppercorn  rent  or  any  smaller  rent  than  the  rent  to  be  ultimately  made 
payable  may,  if  the  Court  shall  think  fit  so  to  direct,  be  made  payable 
during  all  or  any  part  of  the  first  five  years  of  the  term  of  the  lease ; 

"  Thirdly.  Where  the  lease  is  of  any  earth,  coal,  stone,  or  mineral, 
a  certain  portion  of  the  whole  rent  or  payment  reserved  shall  be  from 
time  to  time  set  aside  and  reserved  as  hereinafter  mentioned,  namely, 
when  and  so  long  as  the  person  for  the  time  being  entitled  to  the  receipt 
of  such  rent  is  a  person  who  by  reason  of  his  estate  or  by  virtue  of  any 
declaration  in  the  settlement  is  entitled  to  work  such  earth,  coal,  stone, 
or  mineral  for  his  own  benefit,  one  fourth  part  of  such  rent,  and  other- 
wise three  fourth  parts  thereof;  and  in  every  such  lease  sufficient 
provision  shall  be  made  to  ensure  such  application  of  the  aforesaid 
portion  of  the  rent  by  the  appointment  of  trustees  or  otherwise  as  the 
Court  shall  deem  expedient ; 

"  Fourthly.  No  such  lease  shall  authorise  the  felling  of  any  trees 
except  so  far  as  shall  be  necessary  for  the  purpose  of  clearing  the  ground 
for  any  buildings,  excavations,  or  other  works  authorised  by  the  lease ; 

**  Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shaU 
execute  a  counterpart  thereof,  and  every  such  lease  shall  contain  a 
condition  for  re-entry  on  non-payment  of  the  rent  for  a  period  of  twenty- 
eight  days  after  it  becomes  due,  or  for  some  less  period  to  be  specified 
in  that  behalf." 
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Sales  of  Estates  and  Timber — S.  16:  "It  shall  be  lawfal  for  the  A.D.  1877. 
Court,  if  it  shall  deem  it  proper  and  consistent  with  a  due  regard  for  ~ 
the  interests  of  all  parties  entitled  under  the  settlement,  and  subject 
to  the  provisions  and  restrictions  in  this  Act  contained,  from  time  to 
time  to  authorise  a  sale  of  the  whole  or  any  parts  of  any  settled  estates 
or  of  any  timber  (not  being  ornamental  timber)  growing  on  any  settled 
estates,  and  every  such  sale  shall  be  conducted  and  confirmed  in  the 
same  manner  as  by  the  rules  and  practice  of  the  Court  for  the  time  being 
is  or  shall  be  required  in  the  sale  of  lands  sold  under  a  decree  of  the 
Court." 

Saving. — S.  39 :  "  Nothing  in  this  Act  shall  be  construed  to  empower 
the  Court  to  authorise  any  lease,  sale,  or  other  act  beyond  the  extent 
to  which  in  the  opinion  of  the  Court  the  same  might  have  been  authorised 
in  and  by  the  settlement  by  the  settlor  or  settlors." 

By  8.  40,  acts  of  the  Court  in  professed  pursuance  of  these  powers 
are  valid. 
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44  &  46  ViOT.  o.  41. 

Lbasbs  of  Mobtqaqed  Pbopbbtt.  a.  D.  1881. 

18.— (1.)    A  mortgagor  of  land  while  in  possession  shall,  as  against  Leasing 
every  incumbrancer,  have,  by  virtue  of  this  Act,  power  to  make  from  powers  of 
time  to  time  any  such  lease  of  the  mortgaged  land,  or  any  part  thereof,  and  of 
as  is  in  this  section  described  and  authorised.  mortgagee 

(2.)  A  mortgagee  of  land  while  in  possession  shall,  as  against  all  prior  possession, 
incumbrancers,  if  any,  and  as  against  the  mortgagor,  have,  by  virtue 
of  this  Act,  power  to  make  from  time  to  time  any  such  lease  as  afore- 
said. 

(3.)  The  leases  which  this  section  authorises  are — 

(i)  An  agricultural  or  occupation  lease  for  any  term  not  exceeding 
twenty-one  years ;  and 

(iL)  A  building  lease  for  any  term  not  exceeding  ninety-nine  years. 

(4.)  Every  person  making  a  lease  under  this  section  may  execute 
and  do  all  assurances  and  things  necessary  or  proper  in  that  behalf. 

(5.)  Every  such  lease  shall  be  made  to  take  effect  in  possession  not 
later  than  twelve  months  after  its  date. 

(6.)  Every  such  lease  shall  reserve  the  best  rent  that  can  reason- 
ably be  obtained,  regard  being  had  to  the  circumstances  of  the  case,  but 
without  any  fine  being  taken. 
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A. D.  1881.        (7.)  Every  such  lease  shall  contain  a  coTenant  bj  the  lessee   for 
~~       payment  of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being 
paid  within  a  time  therein  specified  not  exceeding  thirty  days. 

(8.)  A  counterpart  of  every  such  lease  shall  be  executed  by  the 
lessee  and  delivered  to  the  lessor,  of  which  execution  and  delivery  the 
execution  of  the  lease  by  the  lessor  shall,  in  favour  of  the  lessee  and  all 
persons  deriving  title  under  him,  be  sufficient  evidence. 

(9.)  Every  such  building  lease  shall  be  made  in  consideration  of  the 
lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  having 
erected,  or  agreeing  to  erect  within  not  more  than  five  years  from  the 
date  of  the  lease,  buildings,  new  or  additional,  or  having  improved  or 
repaired  buildings,  or  agreeing  to  improve  or  repair  building-i  within  that 
time,  or  having  exeoutedi  or  agreeing  to  execute,  within  that  time,  on 
the  land  leased,  an  improvement  for  or  in  connexion  with  building 
purposes. 

(10.)  In  any  such  building  lease  a  peppercorn  rent,  or  a  nominal  or 
other  rent  less  than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years,  or  any  less  part  of  the  term. 

(11.)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within  one 
month  after  making  the  lease,  deliver  to  the  mortgagee,  or,  where  there 
are  more  than  one,  to  the  mortgagee  first  in  priority,  a  counterpart  of  the 
lease  duly  executed  by  the  lessee ;  but  the  lessee  shall  not  be  concerned 
to  see  that  this  provision  is  complied  with. 

(12.)  A  contract  to  make  or  accept  a  lease  under  this  section  may  be 
enforced  by  or  i^^ainst  every  person  on  whom  the  lease  if  granted  would 
be  binding. 

(13.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  by  the  mortgagor  aud  mortgagee  in  the  inortgage  deed,  or 
otherwise  in  writing,  and  shall  have  effect  subject  to  the  terms  of  the 
mortgage  deed  or  of  any  such  writing  and  to  the  provisions  therein 
contained. 

(14.)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from 
reserving  to  or  conferring  on  the  mortgagor  or  the  mortgagee,  or  both, 
any  further  or  other  powers  of  leasing  or  hating  reference  to  leasing ; 
and  any  further  or  other  powers  so  reserved  or  conferred  shall  be 
exercisable,  as  far  as  may  be,  as  if  they  were  conferred  by  this  Act,  and 
with  all  the  like  incidents,  effects,  and  consequences,  unless  a  contrary 
intention  is  expressed  in  the  mortgage  deed. 

(15.)  Nothing  in  this  Act  shall  be  construed  to  enable  a  mortgagor 
or  mortgagee  to  make  a  lease  for  any  longer  term  or  on  any  other 
conditions  than  such  as  could  have  been  granted  or  imposed  by  the 
mortgagor,  with  the  concurrence  of  aU  the  incumbrancers,  if  this  Act  had 
not  been  passed. 
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(16.)  This  section  applies  only  in  case  of  a  mortgage  made  after  A. D.  1881. 
the  commencement  of  this  Act ;  but  the  provisions  thereof,  or  any  of  ^ 
them,  may,  by  agreement  in  writing  made  after  the  commencement  of 
this  Act,  between  mortgagor  and  mortgagee,  be  applied  to  a  mortgage 
made  before  the  commencement  of  this  Act,  so,  nevertheless,  that 
any  sach  agreement  shall  not  prejudicially  affect  any  right  or  interest  of 
any  mortgagee  not  joining  in  or  adopting  the  agreement. 

(17.)  The  provisions  of  this  section  referring  to  a  lease  shall  be 

constmed  to  extend  and  apply,  as  far  as  circumstances  admit,  to  any 

letting,  and  to  an  agreement,  whether  in  writing  or  not,  for  leasing  or 

letting. 

Sale;  Insurance;  Receiver;  Timber» 

19. — (1.)  A  mortgagee,  where  the  mortgage  is  made  by  deed  shall,  Powers  in« 
by  virtue  of  this  Act,  have  the  following  powers,  to  the  like  extent  as  if  ^^^^  ^ 
they  had  been  in  terms  conferred  by  the  mortgage  deed,  but  not  further  interest  of 
(namely)  :  mortgagee. 

(i.)  A  power,  when  the  mortgage  money  has  become  due,  to  sell,  or 
to  concur  with  any  other  person  in  selling,  the  mortgaged 
property,  or  any  part  thereof,  either  subject  to  prior  charges, 
or  not,  and  either  together  or  in  lots,  by  public  auction  or  by 
private  contract,  subject  to  such  conditions  respecting  title, 
or  evidence  of  title,  or  other  matter,  as  he  (the  mortgagee) 
thinks  fit,  with  power  to  vary  any  contract  for  sale,  and 
to  buy  in  at  an  auction,  or  to  rescind  any  contract  for  sale, 
and  to  re-sell,  without  being  answerable  for  any  loss  oc- 
casioned thereby ;  and 

(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage  deed,  to 
insure  and  keep  insured  against  loss  or  damage  by  fire  any 
building,  or  any  efi*ects  or  property  of  an  iusurable  nature, 
whether  affixed  to  the  freehold  or  not,  being  or  forming  part 
of  the  mortgaged  property,  and  the  premiums  paid  for  any 
such  insurance  shall  be  a  charge  on  the  mortgaged  property, 
in  addition  to  the  mortgage  money,  and  with  the  same 
priority,  and  with  interest  at  the  same  rate,  as  the  mortgage 
money ;  and 

(iii.)  A  power,  when  the  mortgage  money  has  become  due,  to  appoint 
a  receiver  of  the  income  of  the  mortgaged  property,  or  of  any 
part  thereof ;  and 

(iv.)  A  power,  while  the  mortgagee  is  in  possession,  to  cut  and  sell 
timber  and  other  trees  ripe  for  cutting,  and  not  planted  ot 
left  standing  for  shelter  or  ornament,  or  to  contract  fot  atiy 
such  cutting  and  sale,  to  be  completed  Within  any  time  not 
exceeding  twelve  months  from  the  making  of  the  contract 
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A.D.1881.  (2.)  The  proyisions  of  this  Act  relating  to  the  foregoing  powers, 
"  comprised  either  in  this  section,  or  in  any  suhsequent  section  regu- 
lating the  exercise  of  those  powers,  may  be  varied  or  extended  by  the 
mortgage  deed,  and,  as  so  varied  or  extended,  shall,  as  far  as  may  be, 
operate  in  the  like  manner  and  with  all  the  like  incidents,  effects,  and 
consequences,  as  if  such  variations  or  extensions  were  contained  in  this 
Act. 

(3.)  This  section  applies  only  if  and  as  far  as  a  contrary  intention 

is  not  expressed  in  the  mortgage  deed,  and  shall  have  effect  subject 

to  the  terms  of  the  mortgage  deed  and  to  the  provisions  therein  contained. 

(4.)  This  section  applies  only  where  the  mortgage  deed  is  executed 

after  the  commeneement  of  this  Act. 

Regulation        20.  A  mortgagee  shall  not  exercise  the  power  of  sale  conferred  by 

of  ^^^i"  this  Act  unless  and  until— 

of  sale.  (i.)  Notice  requiring  payment  of   the   mortgage    money  has  been 

served  on  the  mortgagor,  or  one  of  several  mortgagors,  and 

default  has  been  made  in  payment  of  the  mortgage  money, 

or  of  part  thereof,  for  three  months  after  such  service ;  or 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid  for 

two  months  after  becoming  due ;  or 
(iii.)  There  has  been  a  breach  of  some  provision  contained  in  the 
mortgage  deed  or  in  this  Act,  and  on  the  part  of  the  mort- 
gagor, or  of  some  person  concurring  in  making  the  mortgage, 
to  be  observed  or  performed,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage  money  or  interest 
thereon. 

Convey-  21. — (1.)  A  mortgagee  exercising  the  power  of  sale  conferred  by 

ance,  re-  ^^g  j^^f^  shall  have  power,  by  deed,  to  convey  the  property  sold,  for 
on  sale.  *  such  estate  and  interest  therein  as  is  the  subject  of  the  mortgage,  freed 
from  all  estates,  interests,  and  rights  to  which  the  mortgage  has  priority, 
but  subject  to  all  estates,  interests,  and  rights  which  have  priority  to  the 
mortgage ;  except  that,  in  the  case  of  copyhold  or  customary  land,  the 
legal  right  to  admittance  shall  not  pass  by  a  deed  under  this  section, 
unless  the  deed  is  sufficient  otherwise  by  law,  or  is  sufficient  by  custom, 
in  that  behalf. 

(2.)  Where  a  conveyance  is  made  in  professed  exercise  of  the  power 
of  sale  conferred  by  this  Act,  the  title  of  the  purchaser  shall  not  be 
impeachable  on  the  ground  that  no  case  has  arisen  to  authorise  the  sale, 
or  that  due  notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised;  but  any  person  damnified  by  an 
unauthorised,  or  improper,  or  irregular  exercise  of  the  power  shall  hare 
his  remedy  in  damages  against  the  person  exercising  the  power. 
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(3.)  The  money  which  is  received  by  the  mortgagee,  arising  from  the  a.D.  1881- 
sale,  after  discharge  of  prior  incumbrances  to  which  the  sale  is  not  made  " 
subject,  if  any,  or  after  payment  into  Court  under  this  Act  of  a  sum  to 
meet  any  prior  incumbrance,  shall  be  held  by  him  in  trust  to  be  applied 
by  him,  first,  in  payment  of  all  costs,  charges,  and  expenses,  properly 
incurred  by  him,  as  incident  to  the  sale  or  any  attempted  sale,  or 
otherwise ;  and  secondly,  in  discharge  of  the  mortgage  money,  interest, 
and  costs,  and  other  money,  if  any,  due  under  the  mortgage ;  and  the 
residue  of  the  money  so  received  shall  be  paid  to  the  person  entitled  to 
the  mortgaged  property,  or  authorised  to  give  receipts  for  the  proceeds  of 
the  sale  thereof. 

(4.)  The  power  of  sale  conferred  by  this  Act  may  be  exercised  by 
any  person  for  the  time  being  entitled  to  receive  and  give  a  discharge 
for  the  mortgage  money. 

(5.)  The  power  of  sale  conferred  by  this  Act  shall  not  affect  the  right 
of  foreclosure. 

(6.)  The  mortgagee,  his  executors,  administrators,  or  assigns,  shall 
not  be  answerable  for  any  involuntary  loss  happening  in  or  about  the 
exercise  or  execution  of  the  power  of  sale  conferred  by  this  Act  or  of  any 
trust  connected  therewith. 

(7.)  At  any  time  after  the  power  of  sale  conferred  by  this  Act  has 
become  exercisable,  the  person  entitled  to  exercise  the  same  may 
demand  and  recover  from  any  person,  other  than  a  person  having  in  the 
mortgaged  property  an  estate,  interest,  or  right  in  priority  to  the 
mortgage,  all  the  deeds  and  documents  relating  to  the  property,  or  to  the 
title  thereto,  which  a  purchaser  under  the  power  of  sale  would  be  entitled 
to  demand  and  recover  from  him. 

22. — (1.)  The  receipt  in  writing  of  a  mortgagee  shall  be  a  sufficient  Mortga- 
discharge  for  any  money  arising  xmder  the  power  of  sale  conferred  by  &^'^  ^' 
this  Act,  or  for  any  money  or  securities  comprised  in  hia  mortgage,  or  charges, 
arising  thereunder ;  and  a  person  paying  or  transferring  the  same  to  the  ^ 
mortgagee  shall  not  be  concerned  to  inquire  whether  any  money  remains 
due  under  the  mortgage. 

(2.)  Money  received  by  a  mortgagee  under  lus  mortgage  or  from 
the  proceeds  of  securities  comprised  in  his  mortgage  shall  be  applied 
in  like  manner  as  in  this  Act  directed  respecting  money  received 
by  him  arising  from  a  sale  under  the  power  of  sale  conferred  by 
this  Act;  but  with  this  variation,  that  the  costs,  charges,  and  ex- 
penses payable  shall  include  the  costs,  charges,  and  expenses  properly 
incurred  of  recovering  and  receiving  the  money  or  securities,  and  of 
conversion  of    securities  into  money,   instead  of    those    incident  to 

sale. 
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45  &  46  VioT.  c.  38. 

IL — ^Dkfinitioks. 

Definition  2. — (1.)  Any  deed,  will,  agreement  for  a  settlement,  or  other 
of  settle-  agreement^  covenant  to  surrender,  copy  of  court  roll.  Act  of  Parliament, 
tenant  for  or  other  instrument,  or  any  numher  of  instruments,  whether  made  or 
hfe>  ^*  passed  hefore  or  after,  or  partly  before  and  partly  after,  the  commence- 
ment of  this  Act,  under  or  by  virtue  of  which  instrument  or  instruments 
any  land,  or  any  estate  or  interest  in  land,  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of  succession,  creates  or  ia 
for  purposes  of  this  Act  a  settlement,  and  is  in  this  Act  referred  to  as  a 
settlement,  or  as  the  settlement,  as  the  case  requires. 

(2.)  An  estate  or  interest  in  remainder  or  reversion  not  disposed  of 
by  a  settlement,  and  reverting  to  the  settlor  or  descending  to  the 
testator's  heir,  is  for  purposes  of  this  Act  an  estate  or  interest  coming  to 
the  settlor  or  heir  under  or  by  virtue  of  the  settlement^  and  comprised  in 
the  subject  of  the  settlement. 

(3.)  Land,  and  any  estate  or  interest  therein,  which  is  the  subject 
of  a  settlement,  is  for  purposes  of  this  Act  settled  land,  and  is,  in 
relation  to  the  settlement,  referred  to  in  this  Act  as  the  settled  land. 

(4.)  The  determination  of  the  question  whether  land  is  settled  land, 
for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of  facts,  and  the 
limitations  of  the  settlement,  at  the  time  of  the  settlement  taking  effect. 

(5.)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneficially  entitled  to  possession  of  settled  land,  for  his  life,  is  for 
purposes  of  this  Act  the  tenant  for  life  of  that  land,  and  the  tenant  for 
life  under  that  settlement. 

(6.)  If,  in  any  case,  there  are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates 
or  interests,  they  together  constitute  the  tenant  for  life  for  purposes  of 
this  Act 

(7.)  A  person  being  tenant  for  life  within  the  foregoing  definitions 
shall  be  deemed  to  be  such  notwithstanding  that,  under  the  settlement  or 
otherwise,  the  settled  land,  or  his  estate  or  interest  therein,  is  incumbered 
or  charged  in  any  manner  or  to  any  extent. 

(8.)  The  persons,  if  any,  who  are  for  the  time  being,  under  a  settle- 
ment, trustees  with  power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approval  of  the  exercise,  of  such  a  power  of  sale,  or  if 
under  a  settlement  there  are  no  such  trustees,  then  the  persona,  if  any, 
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for  the  time  being,  who  are  by  the  settlement  declared  to  be  trustees  A.D.  1882. 
thereof  for  pnrpoBes  of  this  Act,  are  for  purposes  of  this  Act  trustees  of        ~~ 
the  settlement. 

(9.)  Capital  money  arising  under  this  Act,  and  receivable  for  the 
trusts  and  purposes  of  the  settlement^  is  in  this  Act  referred  to  as  capital 
money  arising  under  this  Act. 

(10.)  In  this  Act— 

(i.)  Land  includes  incorporeal  hereditaments,  also  an  undivided  share 
in  land ;  income  includes  rents  and  profits ;  and  possession  includes 
receipt  of  income : 

(iL)  Bent  includes  yearly  or  other  rent,  and  toll,  duty,  royalty,  or 
other  reservation,  by  the  acre,  or  the  ton,  or  otherwise  ;  and,  in  relation 
to  rent,  payment  includes  delivery  j  and  fine  includes  premium  or 
foregift,  and  any  payment,  consideration,  or  benefit  in  the  nature  of  a 
fine,  premium,  or  foregift : 

(iii.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  adding  to,  and  the  repairing  of  buildings ;  and  a  building 
lease  is  a  lease  for  any  building  purposes  or  purposes  connected  there- 
with. 

(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether  already 
opened  or  in  work  or  not,  and  include  all  minerals  and  substances  in,  on, 
or  under  the  land,  obtainable  by  underground  or  by  surface  working ; 
and  mining  purposes  include  the  sinking  and  searching  for,  winning, 
working,  getting,  making  merchantable,  smelting  or  otherwise  converting 
or  working  for  the  purposes  of  any  manufacture,  carrying  away,  and 
disposing  of  mines  and  minerals,  in  or  under  the  settled  land,  or 
any  other  land,  and  the  erection  of  buildings,  and  the  execution  of 
engineering  and  other  works,  suitable  for  those  purposes;  and  a 
mining  lease  is  a  lease  for  any  mining  purposes  or  purposes  con- 
nected therewith,  and  includes  a  grant  or  licence  for  any  mining 
purposes: 

(v.)  Manor  includes  lordship,  and  reputed  manor  or  lordship  : 

(vi.)  Steward  includes  deputy  steward,  or  other  proper  officer,  of  a 
manor: 

(viL)  Will  includes  codicil,  and  other  testamentary  instrument,  and  a 
writing  in  the  nature  of  a  will : 

(viii.)  Securities  include  stocks,  funds,  and  shares : 

(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  the 
Court: 

(x.)  The  Land  Commissioners  for  England  as  constituted  by  this  Act 
are  referred  to  as  the  Land  Commissioners  : 

(xi.)  Person  includes  corporation. 
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Power  for 
tenant  for 
life  to 
lease  for 
ordinary 
oir  building 
or  mining 
purposes. 


Regula- 
tions re- 
specting 
leases 
generally. 


Regula- 
tions re« 
spec  ting 
building 
leases. 


IV.  — Lbasbs. 
Chneral  Powers  and  BegidcUions, 

6.  A  tenant  for  life  may  lease  the  settled  land,  or  any  part  thereof, 
or  any  easement,  right,  or  privilege  of  any  kind,  over  or  in  relation  to 
the  same,  for  any  purpose  whatever,  whether  involving  waste  or  not,  for 
any  term  not  exceeding — 

(i.)  In  case  of  a  building  lease,  ninety-nine  years  : 

(ii.)  In  case  of  a  mining  lease,  sixty  years  : 

(iii.)  In  case  of  any  other  lease,  twenty-one  years  (c). 

7. — (1.)  Every  lease  shall  be  by  deed,  and  be  made  to  take  effect  in 
possession  not  later  than  twelve  months  after  its  date. 

(2.)  Every  lease  shall  reserve  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  to  any  fine  taken,  and  to  any  money  laid  oat 
or  to  be  laid  out  for  the  benefit  of  the  settled  land,  and  generally  to  the 
circumstances  of  the  case. 

(3.)  Every  lease  shall  contain  a  covenant  by  the  lessee  for  payment 
of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid  within 
a  time  therein  specified  not  exceeding  thirty  days. 

(4.)  A  counterpart  of  every  lease  shall  be  executed  by  the  lessee  and 
delivered  to  the  tenant  for  life ;  of  which  execution  and  delivery  the 
execution  of  the  lease  by  the  tenant  for  life  shall  be  sufficient  evidence. 

(5.)  A  statement,  contained  in  a  lease  or  in  an  indorsement  thereon, 
signed  by  the  tenant  for  life,  respecting  any  matter  of  fact  or  of  calcula- 
tion under  this  Act  in  relation  to  the  lease,  shall,  in  favour  of  the  lessee 
and  of  those  claiming  under  him,  be  sufficient  evidence  of  the  matter 

stated. 

BiiUding  and  Mining  Leases, 

8. — (1.)  Every  building  lease  shall  be  made  partly  in  consideration 
of  the  lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  or 
some  other  person,  having  erected,  or  agreeing  to  erect,  buildings,  new 
or  additional,  or  having  improved  or  repaired,  or  agreeing  to  improve  or 
repair,  buildings,  or  having  executed,  or  agreeing  to  execute,  on  the  land 
leased,  an  improvement  authorised  by  this  Act,  for  or  in  connexion  with 
building  purposes. 

(2.)  A  peppercorn  rent  or  a  nominal  or  other  rent  less  than  the  rent 
ultimately  payable,  may  be  made  payable  for  the  first  five  years  or  any 
less  part  of  the  term. 

(3.)  Where  the  land  is  contracted  to  be  leased  in  lots,  the  entire 
amount  of  rent  to  be  ultimately  payable  may  be  apportioned  among  the 
lots  in  any  manner ;  save  that — 

(c)  See  S.  L.  Act,  1890,  s.  7,  p.  393. 
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(i.)  The  annual  rent  reserved  by  any  leaae  shall  not  be  less  than  ten  A.D.  1882. 

shillings;  and  "^ 

(ii.)  The  total  amoont  of  the  rents  reserved  on  all  leases  for  the 

time  being  granted  shall  not  be  less  than  the  total  amount  of 

the  rents  which,  in  order  that  the  leases  may  be  in  conformity 

with  this  Act,  ought  to  be  reserved  Lq  respect  of  the  whole 

land  for  the  time  being  leased ;  and 
(iii.)  The  rent  reserved  by  any  lease  shall  not  exceed  one  fifth  part  of 

the  full  annual  value  of  the  land  comprised  in  that  lease  with 

the  buildings  thereon  when  completed. 
[By    the    Settled    Land    Act,    1892,    c.    36,   s.    2,    any  building  Option  of 
lease,    and    any  agreement    for    granting   building   leases,   under  theP^^.?^^ 
Settled  Land  Act,    1882,  may  contain  an  option,  to  be  exercised  atingleaso. 
any  time  within  an   agreed   number   of  years  not  exceeding  ten,  for  y^.  *  ^^  g 
the  lessee  to  purchase  the  land  leased  at  a  price  fixed  at  the  time 
of  the  making  of  the  lease  or  agreement  for  the  lease,  such  price  to  be 
the  best  which  having  regard  to  the  rent  reserved  can  reasonably  be 
obtained,  and  to  be  either  a  fixed  sum  of  money  or  such  a  sum  of  money 
as  shall  be  equal  to  a  stated  number  of  years'  purchase  of  the  highest 
rent  reserved  by  the  lease  or  agreement. 

3.  Such  price  when  received  shall  for  all  purposes  be  capital  money  price  to  be 

arising  under  the  Settled  Land  Act,  1882.1  ^Pi**^ 

o  '  ■*  money. 

9.— (1.)  In  a  mining  lease  (i)—  Regula- 

(i.)  The  rent  may  be  made  to  be  ascertainable  by  or  to  vary  according  tiona  re- 
to  the  acreage  worked,  or  by  or  according  to  the  quantities  i^w^ 
of  any  mineral  or  substance  gotten,  made  merchantable,  con-  leases, 
verted,  carried  away,  or  disposed  of,  in  or  from  the  settled 
land,  or  any  other  land,  or  by  or  according  to  any  facilities 
given  in  that  behalf ;  and 

(ii)  A  fixed  or  minimum  rent  may  be  made  payable,  with  or  without 
power  for  the  lessee,  in  case  the  rent,  according  to  acreage  or 
quantity,  in  any  specified  period  does  not  produce  an  amount 
equal  to  the  fixed  or  minimum  rent,  to  make  up  the  deficiency 
in  any  subsequent  specified  period,  free  of  rent  other  than 
the  fixed  or  minimum  rent. 

(2.)  A  lease  may  be  made  partly  in  consideration  of  the  lessee  having 
executed,  or  his  agreeing  to  execute,  on  the  land  leased,  an  improvement 
authorised  by  this  Act,  for  or  in  connexion  with  mining  purposes. 

10. — (1.)  Where  it  is  shown  to  the  Court  with  respect  to  the  district  Variation 
in  which  any  settled  land  is  situate,  either —  of  building 

(d)  See  S.  L.  Act,  1890,  s.  8,  p.  893. 
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A.D.  1882.  (L)  That  it  is  the  custom  for  land  therein  to  be  leased  or  granted  for 

T.  building  or  mining  purposes  for  a  longer  term  or  on  other 

lease  conditions  than  the  term  or  conditions  specified  in  that  behalf 

r!!!![^^  in  tl^  Act,  or  in  perpetuity ;  or 

to  circum-  ^  mt     r  ^  j 

stances  of         (ii.)  That  it  is  difficult  to  make  leases  or  grants  for  building  or 

aiscncc  mining  purposes  of  land  therein,  except  for  a  longer  term  or 

on  other  conditions  than  the  term  and  conditions  specified  in 

that  behalf  in  this  Act,  or  except  in  perpetuity ; 

the  Court  may,  if  it  thinks  fit,  authorise  generally  the  tenant  for  life 

to  make  from  time  to  time  leases  or  grants  of  or  afiecting  the  settled 

land  in  that  district,  or  parts  thereof,  for  any  term  or  in  perpetuity,  at 

fee-farm  or  other  rents,  secured  by  condition  of  re-entry,  or  otherwise, 

as  in  the  order  of  the  Court  expressed,  or  may,  if  it  thinks  fit,  authorise 

the  tenant  for  life  to  make  any  such  lease  or  grant  in  any  particular  case. 

(2.)  Thereupon  the  tenant  for  life,  and,  subject  to  any  direction  in 

the  order  of  the  Court  to  the  contrary,  each  of  his  successors  in  title 

being  a  tenant  for  life,  or  having  the  powers  of  a  tenant  for  life  under  this 

Act,  may  make  in  any  case,  or  in  the  particular  case,  a  lease  or  grant 

of  or  affecting  the  settled  land,  or  part  thereof,  in  conformity  with  the 

order. 

Part  of  11.  Under  a  mining  lease,  whether  the  mines  or  minerals  leased 

rentto  be  ^'^  already  opened  or  in  work  or  not,  imless  a  contrary  intention  is 

set  aside,    expressed  in  the  settlement,  there  shall  be  from  time  to  time  set  aside, 

as  capital  money  arising  under  this  Act,  part  of  the  rent  as  follow?, 

namely, — where  the  tenant  for  life  is  impeachable  for  waste  in  respect 

of  minerals,  three  fourth  parts  of  the  rent,  and  otherwise  one  fourth  part 

thereof,  and  in  every  such  case  the  residue  of  the  rent  shall  go  as  rents 

and  profits. 

Special  Powers. 

Leasing  12.  The  leasing  power  of  a  tenant  for  life  extends  to  the  making 

powers  for    # 

special 

objects.  (i.)  A  lease  for  giving  effect  to  a  contract  entered  into  by  any  of  his 

predecessors  in  title  for  making  a  lease,  which,  if  made  by 

the  predecessor,  would  have  been  binding  on  the  successors 

in  title ;  and 

(ii.)  A  lease  for  giving  effect  to  a  covenant  of  renewal,  performance 
whereof  could  be  enforced  against  the  owner  for  the  time 
being  of  the  settled  land  ;  and 

(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous  lease,  being 
void  or  voidable;  but  so  that  every  lease,  as  and  when 
confirmed,  shall  be  such  a  lease  as  might  at  the  date  of  the 
original  lease  have  been  lawfully  granted,  under  this  Act,  or 
otherwise,  as  the  case  may  require. 
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Surrenders,  -^^^  1882. 

13. — (1.)  A  tenant  for  life  may  accept,  with  or  without  considera-  Surrender 
tion,  a  surrender  of  any  lease  of  settled  land,  whether  made  under  this  ^^^^^Jf 
Act  or  not,  in  respect  of  the  whole  land  leased,  or  any  part  thereof,  leases, 
with  or  without  an    exception  of    all    or    any  of    the    mines    and 
minerals  therein,  or  in  respect  of    mines  and  minerals,   or    any  of 
theuL 

(2.)  On  a  surrender  of  a  lease  in  respect  of  part  only  of  the  land  or 
mines  and  minerals  leased,  the  rent  may  he  apportioned. 

(3.)  On  a  surrender,  the  tenant  for  life  may  make  of  the  land  or 
mines  and  minerals  surrendered,  or  of  any  part  thereof,  a  new  or  other 
lease,  or  new  or  other  leases  in  lots. 

(4.)  A  new  or  other  lease  may  comprise  additional  land  or  mines  and 
minerals,  and  may  reserve  any  apportioned  or  other  rent. 

(5.)  On  a  surrender,  and  the  making  of  a  new  or  other  lease, 
whether  for  the  same  or  for  any  extended  or  other  term,  and  whether 
or  not  suhject  to  the  same  or  to  any  other  covenants,  provisions,  or 
conditions,  the  value  of  the  lessee's  interest  in  the  lease  surrendered 
may  be  taken  into  account  in  the  determination  of  the  amount  of 
the  rent  to  be  reserved,  and  of  any  fine  to  be  taken,  and  of  the  nature 
of  the  covenants,  provisions,  and  conditions  to  be  inserted  in  the  new  or 
other  lease. 

(6.)  Every  new  or  other  lease  shall  be  in  conformity  with  this 
Act. 

Copyholds. 

14. — (1.)  A  tenant  for  life  may  grant  to  a  tenant  of  copyhold  or  Power  to 
customary  land,   parcel  of    a  manor  comprised  in  the  settlement,   a^^, 
licence  to   make   any  such  lease  of  that  land,  or  of  a  specified   part  holders 
thereof,  as  the  tenant  for  life  is  by  this  Act  empowered  to  make  of  i^^^^  ^^ 
freehold  land. 

(2.)  The  licence  may  &x.  the  annual  value  whereon  fines,  fees,  or 
other  customary  payments  are  to  be  assessed,  or  the  amount  of  those 
fines,  fees,  or  payments. 

(3.)  The  licence  shall  be  entered  on  the  court  rolls  of  the  manor,  of 
which  entry  a  certificate  in  writing  of  the  steward  shall  be  sufficient 
evidence. 

V. — Salbs,  Lbasbs,  and  other  Dispositions. 

Mansion  and  Park. 

16.  Notwithstanding  anything  in  this  Act,  the  principal  mansion  Restric- 
house  on  any  settled  land,  and  the  demesnes  thereof,  and  other  lands  ^^^  ^  ^ 
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A.D.  1882.  usually  occupied  therewith,  shall  not  be  sold  or  leased  by  the  tenant  for 
life,  without  the  consent  of  the  trustees  of  the  settlement,  or  an  order  of 
the  Court. 


mansion 
honse, 
park,  kc. 

Dedication 
for  streets, 
open 
spaces,  &o. 


Streets  and  Open  Spaces, 

16.  On  or  in  connexion  with  a  sale  or  grant  for  building  purposes, 
or  a  building  lease,  the  tenant  for  life,  for  the  general  benefit  of  the 
residents  on  the  settled  land,  or  on  any  part  thereof, — 

(i.)  May  cause  or  require  any  parts  of  the  settled  land  to  ba  appro- 
priated and  laid  out  for  streets,  roads,  paths,  squares,  gardens, 
or  other  open  spaces,  for  the  use,  gratuitously  or  on  payment, 
of  the  public  or  of  individuals,  with  sewers,  drains,  water- 
courses, fencing,  paving,  or  other  works  necessary  or  proper 
in  connexion  therewith ;  and 
(ii.)  May  provide  that  the  parts  so  appropriated  shall  be  conveyed  to 
or  vested  in  the  trustees  of  the  settlement,  or  other  trustees, 
or  any  company  or  public  body,  on  trusts  or  subject  to 
provisions  for  securing  the  continued  appropriation  thereof 
to  the  purposes  aforesaid,  and  the  continued  repair  or  main- 
tenance of  streets  and  other  places  and  works  aforesaid,  with 
or  without  provision  for  appointment  of  new  trustees  when 
required;  and 
(iii.)  May  execute  any  general  or  other  deed  necessary  or  proper 
for  giving  effect  to  the  provisions  of  this  section  (which 
deed  may  be  inroUed  in  the  Central  Office  of  the  Supreme 
Court  of  Judicature),  and  thereby  declare  the  mode,  terms, 
and  conditions  of  the  appropriation,  and  the  manner  in 
which  and  the  persons  by  whom  the  benefit  thereof  is  to  be 
enjoyed,  and  the  nature  and  extent  of  the  privileges  and 
conveniences  granted. 


Separate 
dealing 
with  sur- 
face and 
minerals, 
with  or 
without 
wayleaves, 
Ate 


Surface  and  Minerals  apart, 

17. — (1.)  A  sale,  exchange,  partition,  or  mining  lease,  may  be  made 
either  of  land,  with  or  without  an  exception  or  reservation  of  all  or  any 
of  the  mines  and  minerals  therein,  or  of  any  mines  and  minerals,  and  in 
any  such  case  with  or  without  a  grant  or  reservation  of  powers  of  working, 
wayleaves  or  rights  of  way,  rights  of  water  and  drainage,  and  other 
powers,  easements,  rights,  and  privileges  for  or  incident  to  or  connected 
with  mining  purposes,  in  relation  to  the  settled  land,  or  any  part  thereof, 
or  any  other  land. 

(2.)  An  exchange  or  partition  may  be  made  subject  to  and  in 
consideration  of  the  reservation  of  an  undivided  share  in  mines  or 
minerals. 
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VL — Investment  or  other  Application  of  Capital  Trust         A.D.1882. 

Monet.  "~ 

21.    Capital  money   arising  under  this   Act,  subject  to   payment  Capital 
of  claims  properly  payable  thereout,  and  to  application  thereof  for  any  ™^j  ®^a  f. 
special  authorised  object  for  which  the  same  was  raised,  shall,  when  invest- 
received,  be  invested  or  otherwise  applied  wholly  in  one,  or  partly  in  ^®?^*  ?^' 
one  and  partly  in  another  or  others,  of  the  following  modes  (namely)  :      or  Court. 

(L)  In  investment  on  Government  secarities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settle- 
ment or  by  law  authorised  to  invest  trust  money  of  the 
settlement,  or  on  the  security  of  the  bonds,  mortgages,  or 
debentures,  or  in  the  purchase  of  the  debenture  stock,  of  any 
railway  company  in  Great  Britain  or  Ireland  incorporated  by 
special  Act  of  Parliament,  and  having  for  ten  years  next 
before  the  date  of  investment  paid  a  dividend  on  its  ordinary 
stock  or  shares,  with  power  to  vary  the  investment  into  or 
for  any  other  such  securities  (e) : 

(ii)  In  discharge,  purchase,  or  redemption  of  incumbrances  affecting 
the  inheritance  of  the  settled  land,  or  other  the  whole  estate 
the  subject  of  the  settlement,  or  of  land-tax,  rent-charge  in 
lieu  of  tithe.  Crown  rent,  chief  rent,  or  quit  rent,  charged  on 
or  payable  out  of  the  settled  land  : 

(iii.)  In  payment  for  any  improvement  authorised  by  this  Act : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled  land: 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  parchase  of  the  fee  simple  of 
any  part  of  the  settled  land,  being  copyhold  or  customary 
land: 

(vL)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life, 
or  years  determinable  on  life : 

(viL)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  cus- 
tomary land,  or  of  leasehold  land  held  for  sixty  years  or 
more  unexpired  at  the  time  of  parchase,  subject  or  not  to 
any  exception  or  reservation  of  or  in  respect  of  mines  or 
minerals  therein,  or  of  or  in  respect  of  rights  or  powers 
relative  to  the  working  of  mines  or  minerals  therein,  or  in 
other  land : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years 
or  more,  of  mines  and  minerals  convenient  to  be  held  or 

(0)  See  now  the  Trustee  Act,  1893,  c.  58,  as.  1-9. 
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A.D.  1882.  worked  with  the  settled  land,  or  of  any  easement,  rigbt^  or 

"  privilege  convenient  to  be  held  with  the  settled  land  for 

mining  or  other  purposes : 
(ix.)    In  payment  to  any  person  becoming  absolutely  entitled  or 

empowered  to  give  an  absolute  discharge  : 
(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidental  to 
the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of 
the  provisions,  of  this  Act : 
(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  of 
a  power  of  sale  in  the  settlement  is  applicable  thereunder. 
Amend-  [By  the  Settled  Land  Act,    1887,  c.   30,  s.    I,   where    any  im- 

mentof  provement  of  a  kind  authorised  by  the  Act  of  1882  has  been 
theScttled  OT  may  be  made  either  before  or  after  the  passing  of  this  Act,  and 
Land  Act,  g^  rent-charge,  whether  temporary  or  perpetual,  has  been  or  may 
be  created  in  pursuance  of  any  Act  of  Parliament^  with  the  object  of 
paying  off  any  moneys  advanced  for  the  purpose  of  defraying  the  ex- 
penses of  such  improvement,  any  capital  money  expended  in  redeeming 
such  rent-charge,  or  otherwise  providing  for  the  payment  thereof,  shall 
be  deemed  to  be  applied  in  payment  for  an  improvement  authorised  by 
the  Act  of  1882. 

Section  28        2.  Any  improvement  in  payment  for  which  capital  money  is  applied 

Land  Act,  ^^  deemed  to  be  applied  under  the  provisions  of  the  preceding  section 

1882,  to     Bh&ll  be  deemed  to  be  an  improvement  within  the  meaning  of  section 

improve-    twenty-eight  of  ther  Act  of   1882,  and  the  provisions  of  such  last- 

™®^^        mentioned  section  shall,  so  far  as  applicable,  be  deemed  to  apply  to  such 

preceding   improvement.] 
section. 

VIL — Ihprovbments. 

Improvements  with  Capital  Truet  Money  (/). 

Descrip-  35.     Improvements  authorised  by  this  Act  are  the  making  or  execu- 

tion of       tion  on,  or  in  connexion  with,  and  for  the  benefit  of  settled  land,  of  any 
mento  ^     ^^  ^^  following  works,  or  of  any  works  for  any  of  the  following  purposes, 
authorised  and  any  operation  incident  to  or  necessary  or  proper  in  the  execution  of 
^  any  of  those  works,  or  necessary  or  proper  for  carrying  into  effect  any  of 

those  purposes,  or  for  securing  the  full  benefit  of  any  of  those  works  or 
purposes  (namely): 

(i.)  Drainage,  including  the  straightening,  widening,  or  deepening  of 

drains,  streams,  and  watercourses : 
(ii.)  Irrigation ;  warping  : 

(iii.)  Drains,  pipes,  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

/)  See  S.  L.  Act,  1890,  a.  13,  p.  304. 
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« 

(iy.)  Rrnhftnking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or  A.D.  1882. 
a  tidal  water  :  "" 

(▼.)  Groynes;  sea  walls  ;  defences  against  water : 

(vi)  Inclosing  ;  straightening  of  fences ;  re-division  of  fields  : 

(vii.)  Eeclamation;  dry  warping: 

(viii.)  Farm  roads;  private  roads;  roads  or  streets  in  villages  or 
towns : 

(ix.)  Clearing;  trenching;  planting: 

(z.)  Cottages  for  labonrers,  farm-servants,  and  artisans,  employed  on 
the  settled  land  or  not  (see  p.  392) : 

(xL)  Farmhouses,  offices,  and  out-huildings,  and  other  huildings  for 
farm  purposes  : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water-wheels, 
engine-houses,  and  kilns,  which  will  increase  the  value  of 
the  settled  land  for  agricnltural  purposes  or  as  woodland  or 
otherwise : 

(xiii.)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery 
for  supply  and  distribution  of  water  for  agricultural, 
manufacturing,  or  other  purposes,  or  for  domestic  or  other 
consumption : 

(xiv.)  Tramways ;  railways  ;  canals ;  docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  for  facUitating  transport  of  persons  and  of  agri- 
cultural stock  and  produce,  and  of  manure  and  other  things 
required  for  agricultural  purposes,  and  of  minerab,  and  of 
things  required  for  mining  purposes  : 

(xvi.)  Markets  and  market-places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of 
individuals,  or  for  dedication  to  the  public,  the  same  being 
necessaiy  or  proper  in  connexion  with  the  conversion  of 
land  into  building  land  : 

(xviii)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick-making,  tile-making,  and  other  works  necessary  or 
proper  in  connexion  with  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary  or 
proper  in  connexion  with  development  of  mines : 

(xx.)  Beconstruction,  enlargement,  or  improvement  of  any  of  those 
works. 

26.— (1.)  Where  the  tenant  for  life  is  desirous  that  capital  money  Approval 
arising  under  this  Act  shall  be  applied  in  or  towards  payment  for  an  (^^^. 
improvement  authorised  by  this  Act,  he  may  submit  for  approval  to  the  sioners  of 
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scheme  for 
improve- 
ment and 
payment 
thereon. 


Concur- 
rence in 
improve- 
ments. 

Obligation 
on  tenant 
for  life  and 
successors 
to  main- 
tain, in- 
sure, &c. 


trustees  of  the  settlement,  or  to  the  Court,  as  the  case  may  reqniie^  a 
scheme  for  the  execution  of  the  improvement^  showing  the  proposed 
expenditure  thereon. 

(2.)  Where  the  capital  money  to  he  expended  is  in  the  hands  of 
trustees,  then,  after  a  scheme  is  approved  hy  them,  the  trustees  may  apply 
that  money  in  or  towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement,  on — 

(L)  A  certificate  of  the  Land  Commissioners  certifying  that  the 
work  or  operation,  or  some  specified  part  thereof,  has  been 
properly  executed,  and  what  amount  is  properly  payable 
by  the  trustees  in  respect  thereof,  which  certificate  shall  be 
conclusive  in  favour  of  the  trustees  as  an  authority  and 
discharge  for  any  payment  made  by  them  in  pursuance 
thereof ;  or  on 
(iL)  A  like  certificate  of  a  competent  engineer  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the 
Commissioners,  or  by  the  Courts  which  certificate  shall  be 
conclusive  as  aforesaid ;  or  on 
(iii.)  An  order  of  the  Court  directing  or  authorising  the  trustees  to  so 

apply  a  specified  portion  of  the  capital  money. 
(3.)  Where  the  capital  money  to  be  expended  is  in  Court,  then, 
after  a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks 
fit,  on  a  report  or  certificate  of  the  Commissioners,  or  of  a  competent 
engineer  or  able  practical  surveyor,  approved  by  the  Court,  or  on 
such  other  evidence  as  the  Court  thinks  sufficient,  make  such  order 
and  give  such  directions  as  it  thinks  fit  for  the  application  of  that  money, 
or  any  part  thereof,  in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement. 

27.  The  tenaflt  for  life  may  join  or  concur  with  any  other  person 
interested  in  executing  any  improvement  authorised  by  this  Act^  or  iq 
contributing  to  the  cost  thereol 

28. — (1.)  The  tenant  for  life,  and  each  of  his  successors  in  title 
having,  under  the  settlement,  a  limited  estate  or  interest  only  in 
the  settled  land,  shall,  during  such  period,  if  any,  as  the  Land  Commis- 
sioners by  certificate  in  any  case  prescribe,  maintain  and  repair,  at 
his  own  expense,  every  improvement  executed  under  the  foregoing 
provisions  of  this  Act,  and  where  a  building  or  work  in  its  nature 
insurable  against  damage  by  fire  is  comprised  in  the  improvement,  shall 
insure  and  keep  insured  the  same,  at  his  own  expense,  in  such  amount, 
if  any,  as  the  Commissioners  by  certificate  in  any  case  prescribe. 

(2.)  The  tenant  for  life,  or  any  of  his  successors  as  aforesaid,  shall 
not  cut  down  or  knowingly  permit  to  be  cut  down,  except  in  proper 
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thinning,  any  trees  planted  as  an  improvement  under  the  foregoisg  A.D.1882. 
provisions  of  this  Act  "^ 

(3.)  The  tenant  for  life,  and  each  of  his  successors  as  aforesaid, 
shall  from  time  to  time,  if  required  hy  the  Commissioners,  on  or  without 
the  suggestion  of  any  person  having,  under  the  settlement^  any  estate  or 
interest  in  the  settled  land  in  possession,  remainder,  or  otherwise,  report 
to  the  Commissioners  the  state  of  every  improvement  executed  under 
this  Act,  aud  the  fact  and  particulars  of  fire  insurance,  if  any. 

(4.)  The  Commissioners  may  vary  any  certificate  made  hy  them 
under  this  section,  in  such  manner  or  to  such  extent  as  circumstances 
appear  to  them  to  require,  but  not  so  as  to  increase  the  liabilities  of  the 
tenant  for  life,  or  any  of  his  successors  as  aforesaid. 

(5.)  If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid,  fails 
in  any  respect  to  comply  with  the  requisitions  of  this  section,  or 
does  any  act  in  contravention  thereof,  any  person  having,  under  the 
settlement,  any  estate  or  interest  in  the  settled  land  in  possession, 
remainder^  or  reversion,  shall  have  a  right  of  action,  in  respect  of  that 
default  or  act,  against  the  tenant  for  life;  and  the  estate  of  the 
tenant  for  life,  after  his  death,  shall  be  liable  to  make  good  to  the 
persons  entitled  under  the  settlement  any  damages  occasioned  by  that 
default  or  act. 

Execution  and  Repair  of  Improvements, 

20.  The  tenant  for  life,  and  each  of  his  successors  in  title  having,  Protection 

under  the  settlement,  a  limited  estate  or  interest  only  in  the  settled  *■ '^Rarda 

•'  waste  m 

land,  and  all  persons  employed  by  or  under  contract  with  the  tenant  for  execution 

life,  or  any  such  successor,  may  from  time  to  time  enter  on  the  settled  ^?.^  repair 
'  ''  .  ofimprove- 

land,  and,  without  impeachment  of  w.  by  any  remainderman  or  ments. 
reversioner,  thereon  execute  any  improvement  authorised  by  this  Act, 
or  inspect,  maintain,  and  repair  the  same,  and,  for  the  purposes 
thereof,  on  the  settled  land,  do^  make,  and  use  all  acts,  works, 
and  conveniences  proper  for  the  execution,  maintenance,  repair,  and 
use  thereof,  and  get  and  work  freestone,  limestone,  clay,  sand,  and 
other  substances,  and  make  tramways  and  other  ways,  and  bum  and 
make  bricks,  tiles,  and  other  things,  and  cut  down  and  use  timber 
and  other  trees  not  planted  or  left  standing  for  shelter  or  ornament. 

Improvement  of  Land  Act,  1864. 

30.  The  enumeration  of  improvements  contained  in  section  nine  Extension 
of  the  Improvement  of  Land  Act,  1864,  is  hereby  extended  so  as  y.^.'^  *  ^^ 
to  comprise,  subject  and  according  to  the  provisions  of  that  Act,  but  114,  b.  9. 
only  as  regards  applications  made  to  the  Land  Commissioners  after 
the  commencement  of  this  Act,  all  improvements  authorised  by  this  Act 
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Power  for 
tenant  for 
life  to  enter 
into  con- 
tracts. 


VIII. — Contracts. 

31. — (1.)  A  tenant  for  life — 

(i.)  May  contract  to  make  any  sale,  exchange,  partition,  mortgage,  or 

charge;  and 
(ii.)  May  vary  or    rescind,    with    or    without    consideration,  the 
contract,  in  the  like  cases  and  manner  in  which,  if  he  were 
absolute  owner  of  the  settled  land^  he  might  lawfully  vary 
or  rescind  the  same,  but  so  that  the  contract  as  yaiied  be 
in  conformity  with  this  Act ;  and  any  such  consideration,  if 
paid  in  money,  shall  be  capital  money  arising  under  this 
Act;  and 
(iii.)  May  contract  to  make  any  lease ;  and  in  making  the  lease  may 
vary  the  terms,  with  or  without  consideration,  but  so  that 
the  lease  be  in  conformity  with  this  Act ;  and 
(iv.)  May  accept  a  surrender  of   a  contract  for  a  lease,   in   like 
manner  and  on  the  like  terms  in  and  on  which  he  might 
accept  a  surrender  of  a  lease ;  and  thereupon  may  make  a 
new  or  other  contract,  or  new  or  other  contracts,  for  or 
relative  to  a  lease  or  leases,  in  like  manner  and  on  the 
like  terms  in  and  on  which  he  might  make  a  new  or  other 
lease,   or  new  or  other  leases,  where   a   lease  had  been 
granted;  and 
(▼.)  May  enter  into  a  contract  for  or  relating  to  the  execution  of  any 
improvement  authorised  by   this   Act,   and   may  vary  or 
rescind  the  same ;  and 
(vi)  May,  in  any  other  case,  enter  into  a  contract  to  do  any  act 
for  carrying  into  effect  any  of  the  purposes  of  this  Act,  and 
may  vary  or  rescind  the  same. 
(2.)  Every  contract  shall   be  binding  on  and  shall  enure  for  the 
benefit  of  the  settled  land,  and  shall  be  enforceable  against  and  by  every 
successor  in  title  for  the  time  being  of  the  tenant  for  life,  and  may  be 
carried  into  effect  by  any  such  successor ;  but  so  that  it  may  be  varied 
or  rescinded  by  any  such  successor,  in  the  like  case  and  manner,  if  any, 
as  if  it  had  been  made  by  himself. 

(3.)  The  Court  may,  on  the  application  of  the  tenant  for  life,  or  of 
any  such  successor,  or  of  any  person  interested  in  any  contract,  give 
directions  respecting  the  enforcing,  carrying  into  effect,  varying,  or 
rescinding  thereof. 

(4.)  Any  preliminary  contract  under  this  Act  for  or  relating  to  a 
lease  shall  not  form  part  of  the  title  or  evidence  of  the  title  of  any  person 
to  the  lease,  or  to  the  benefit  thereof. 
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35. — (1.)  Where  a  tenant    for    life    is    impeachable    for  w.    in  AD.  1882. 
respect  of  timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  Qq^^^ 
for  cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees  and  safe  of 
of  the  settlement  or  an  order  of  the  Court,  may  cut  and  sell  that  timber,  ^^  ^^ 
or  any  part  thereof.  proceeds 

(2.)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  f^^^'^ 
set  aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits. 

45. — (1.)  A  tenant  for  life,  when  intending  to  make  a  sale,  exchange.  Notice  to 
partition,  lease,  mortgage,  or  charge,  shall  give  notice  of  his  intention  ^^'^^^' 
in  that  behalf  to  each  of  the  trustees  of  the  settlement,  by  posting  regis- 
tered letters,  containing  the  notice,  addressed  to  the  trustees,  severally, 
each  at  his  usual  or  last  known  place  of  abode  in  the  United  Kingdom, 
and  shall  give  like  notice  to  the  solicitor  for  the  trustees,  if  any  such 
solicitor  is  known  to  the  tenant  for  life,  by  posting  a  registered  letter, 
containing  the  notice,  addressed  to  the  solicitor  at  his  place  of  bosiness 
in  the  United  Kingdom,  every  letter  under  this  section  being  posted 
not  less  than  one  month  before  the  making  by  the  tenant  for  life  of 
the  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  or  of  a  contract 
for  the  same. 

(3.)  Provided  that  at  the  date  of  notice  given  the  number  of  trustees 
shall  not  be  less  than  two,  unless  a  contrary  intention  is  expressed  in 
the  settlement. 

(9.)  A  person  dealing  in  good  faith  with  the  tenant  for  life  is  not 
concerned  to  inquire  respecting  the  giving  of  any  such  notice  as  is  required 
by  this  section. 

(See  Settled  Land  Act,  1884,  s.  5.) 

XIL — ^BESTRionoNS,  Savings,  and  General  Provisions. 

50. — (1.)  The  powers  under  this  Act  of  a  tenant  for  life  are  not  Powersnot 
capable  of  assignment  or  release,  and  do  not  pass  to  a  person  as  being,  ^^con- 
by  operation  of  law  or  otherwise,  an  assignee  of  a  tenant  for  life,  and  tract  not 
remain  exercisable  by  the  tenant  for  life  after  and  notwithstanding  ^^^J^^^^ 
any  'assignment,  by  operation  of  law  or  otherwise,  of  his  estate  or  interest  void, 
under  the  settlement. 

(2.)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  his  powers 
under  this  Act  is  void. 

(3.)  Bat  this  section  shall  operate  without  prejudice  to  the  rights 
of  any  person  being  an  assignee  for  value  of  the  estate  or  interest  of  the 
tenant  for  life;  and  in  that  case  the  assignee's  rights  shall  not  be 
affected  without  his  consent,  except  that,  unless  the  assignee  is  actually 
in  possession  of  the  settled  land  or  part  thereof,  his  consent  shall  not 
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A.D.1882.  be  requisite  for  the  making  of  leases  thereof  by  the  tenant  for  life, 
'*'       provided  the  leases  are  made  at  the  best  rent  that  can  reasonably  be 
obtained,  without  fine,  and  in  other  respects  are  in  conformity  with 
this  Act.     (S.  L.  Act,  1890,  s.  4,  p.  393.) 

(4.)  This  section  extends  to  assignments  made  or  coming  into 
operation  before  or  after  and  to  acts  done  before  or  after  the  commence- 
ment of  this  Act ;  and  in  this  section  assignment  includes  assignment 
by  way  of  mortgage,  and  any  partial  or  qualified  assignment  and  any 
charge  or  incumbrance ;  and  assignee  has  a  meaning  corresponding  with 
that  of  assignment. 

Prohibi-  61. — (1.)  If  in  a  settlement,  will,  assurance,  or  other  instrument 

tion  or       executed  or  made  before  or  after,  or  partly  before   and  partly  after, 

agaiDst      the  commencement  of  this  Act  a  provision  is  inserted  purporting  or 

exercise  of  attempting,  by  way  of  direction,  declaration,  or  otherwise,   to  forbid 

^id.  a  tenant  for  life  to  exercise  any  power  under  this  Act,  or  attempting, 

or  tending,  or    intended,   by  a  limitation,   gift,   or    disposition  over 

of  settled  land,  or  by  a  limitation,  gift,  or  disposition  of  other  real 

or  any  personal  property,  or  by  the  imposition  of  any  condition,  or 

by  forfeiture,  or  in  any  other  manner  whatever,  to  prohibit  or  prevent 

him  from  exercising,  or  to  induce  him  to  abstain  from  exercising,  or 

to  put  him  into  a  position  inconsistent  with  his  exercising,  any  power 

under  this  Act,  that  provision,  as  far  as  it  purports,  or  attempts,  or 

tends,  or  Ib  intended  to  have,  or  would  or  might  have,  the  operation 

aforesaid,  shall  be  deemed  to  be  void. 

(2.)  For  the  purposes  of  this  section  an  estate  or  interest  limited 
to  continue  so  long  only  as  a  person  abstains  from  exercising  any  power 
shall  be  and  take  effect  as  an  estate  or  interest  to  continue  for  the 
period  for  which  it  would  continue  if  that  person  were  to  abstain  from 
exercising  the  power,  discharged  from  liability  to  determination  or 
cesser  by  or  on  his  exercising  the  same. 

Provision         52.  Notwithstanding  anything  in  a  settlement^  the  exercise  by 

against      ^^  tenant  for  life  of  any  power  under  this  Act  shall  not  occasion 
forfeiture,  ''    '^ 

a  forfeiture. 

Tenant  for  63.  A  tenant  for  life  shall,  in  exercising  any  power  under  this  Act^ 
life  trustee  ^^^y^  regard  to  the  interests  of  all  parties  entitled  under  the  settlement, 
parties  in-  and  shall,  in  relation  to  the  exercise  thereof  by  him,  be  deemed  to 
terested.  ^  [^  ^)^q  position  and  to  have  the  duties  and  liabilities  of  a  trustee 
for  those  parties. 

General  54.  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  a 

protection  p^fdiaser,  lessee,  mortgagee,  or  other  person  dealing  in  good  faith  with 

chasers,  a  tenant  for  life  shall,  as  against  all  parties  entitled  under  the  settlement, 

^^'  be  conclusively  taken  to  have  given  the  best  price,  consideration,  or 
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lent,  as  the  case  may  require,  that  could   reasonahly  he  ohtained   h7A.D.1882. 
the  teuant  for  life,  and  to  have  complied  with  all  the  requisitions  of  this        "" 
Act. 

56. — (1.)  Powers  and  authorities  conferred  hy  this  Act  on  a  tenant  Exercise  of 
for  life  or  trustees  or  the  Court  or  the  Land  Commissioners  are  ezercis-  {^^fTti* 
aUe  from  time  to  time.  of  pro* 

(2.)  Where  a  power  of  sale,  enfranchisement,  exchange,  partition,  ^^^'^^^ 
leasing,  mortgaging,  charging,  or  other  power  is  exercised  by  a  tenant  for 
life,  or  by  the  trustees  of  a  settlement,  he  and  they  may  respectively 
execute,  make,  and  do  all  deeds,  instruments,  and  things  necessary  or 
proper  in  that  behalf. 

(3.)  Where  any  provision  in  this  Act  refers  to  sale,  purchase,  exchange, 
partition,  leasing,  or  other  dealing,  or  to  any  power,  consent,  payment, 
receipt,  deed,  assurance,  contract,  expenses,  act,  or  transaction,  the  same 
shall  be  construed  to  extend  only  (unless  it  is  otherwise  expressed)  to 
salef,  purchases,  exchanges,  partitions,  leasings,  dealings,  powers,  consents, 
payments,  receipts,  deeds,  assurances,  contracts,  expenses,  acts,  and 
transactions  under  this  Act. 

56. — (1.)  Kothing   in  this   Act  shall    take  away,  abridge,  or  pre-  Saving  for 
judicially   affect   any   power   for    the  time   being   subsisting   under   a  °*^®'' 
settlement,  or   by  statute   or  otherwise,  exercisable    by    a  tenant    for 
life,  or   by  trustees    with   his   consent,  or  on    his  request,  or   by  his 
direction,    or    otherwise;    and    the    powers    given    by  this    Act    are 
cumulative. 

(2.)  But,  in  case  of  conflict  between  the  provisions  of  a  settlement 
and  the  provisions  of  this  Act,  relative  to  any  matter  in  respect  whereof 
the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any 
power  under  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and, 
accordingly,  notwithstanding  anything  in  the  settlement,  the  consent  of 
the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary  to  the 
exercise  by  the  trustees  of  the  settlement  or  other  person  of  any  power 
conferred  by  the  settlement  exercisable  for  any  purpose  provided  for  in 
this  Act. 

(3.)  If  a  question  arises,  or  a  doubt  is  entertained,  respecting  any 
matter  within  this  section,  the  Court  may,  on  the  application  of  the 
trustees  of  the  settlement,  or  of  the  tenant  for  life,  or  of  any  other 
person  interested,  give  its  decision,  opinion,  advice,  or  directions  thereon. 

57. — (1.)  Nothing  in  this  Act  shall  preclude  a  settlor  from  conferring  ^^^j. 
on  the  tenant  for  life,  or  the  trustees  of  the  settlement,  any  powers  tional  or 
additional  to  or  larger  than  those  conferred  by  this  Act.  p*  were 

(2.)  Any  additional  or  larger  powers  so  conferred  shall,  as  far  as  may  ty  settle- 
be,  notwithstanding  anything  in  this  Act,  operate  and  be  exercisable  in  the 

2  0 
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A.  D.  1882.  like  manner,  and  with  all  the  like  incidents,  effects,  and  consequences,  as 
if  they  were  conferred  hy  this  Act,  unless  a  contrary  intention  is  ex- 
pressed in  the  settlement. 


XIII. — Limited  Owners  generally. 

Enumera-  58. — (1.)  Each  person  as  follows  shall,  when  the  estate  or  interest 
^uf  ^^  ^^  ^^^  ^^  them  is  in  possession,  have  the  powers  of  a  tenant  for  life 
limited  under  this  Act,  as  if  each  of  them  were  a  tenant  for  life  as  defined  in  this 
owners,  to  ^^^  (namely)  : 

powers  of  (i.)  A  tenant  in  tail,  Including  a  tenant  in  tail  who  is  by  Act  of 
^fQ^  Parliament  restrained  from  barring  or  defeating  his  estate 

tail,  and  although  the  reversion  is  in  the  Crown,  and  so  that 
the  exercise  by  him  of  his  powers  under  this  Act  shall  bind 
the  Crown,  but  not  including  such  a  tenant  in  taO  where  the 
land  in  respect  whereof  he  is  so  restrained  was  purchased 
with  money  provided  by  Parliament  in  consideration  of 
public  services : 

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift,  or 
disposition  over,  on  failure  of  his  issue,  or  in  any  other 
event : 

(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is  in  the 
Crown,  and  so  that  the  exercise  by  him  of  his  powers  under 
this  Act  shall  bind  the  Crown : 

(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 
under  a  lease  at  a  rent : 

(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under  a  lease 
at  a  rent : 

(vL)  A  tenant  for  his  own  or  any  other  life,  or  for  years  deter- 
minable on  life,  whose  estate  is  liable  to  cease  in  any  event 
during  that  life,  whether  by  expiration  of  the  estate,  or  by 
conditional  limitation,  or  otherwise,  or  to  be  defeated  by  an 
executory  limitation,  gift,  or  disposition  over,  or  is  subject  to 
a  trust  for  accumulation  of  income  for  payment  of  debts  or 
other  purpose : 

(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct : 

(viii.)  A  tenant  by  the  curtesy : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own  or  any 
other  life,  whether  subject  to  expenses  of  management  or  not, 
or  until  sale  of  the  land,  or  until  forfeiture  of  his  interest 
therein  on  bankruptcy  or  other  event. 
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(2.)  In  every  such  caae,  the  provisions  of  this  Act  referring  to  a  A.  D.  1882 
tenant  for  life,  either  as  conferring  powers  on  him  or  otherwise,  and  to  a        ~~ 
settlement,  and  to  settled  land,  shall  extend  to  each  of  the  persons 
aforesaid,  and  to  the  instrument  under  which  his  estate  or  interest  arises, 
and  to  the  land  therein  comprised. 

(3.)  In  any  such  case  any  reference  in  this  Act  to  death  as  regards 
a  tenant  for  life  shall,  where  necessary,  he  deemed  to  refer  to  the 
determination  hy  death  or  otherwise  of  such  estate  or  interest  as  last 
aforesaid. 


XIV. — Infants  ;  Married  Women  ;  Lunatics. 

69.  Where  a  person,  who  is  in  his  own  right  seised  of  or  entitled  Infant 
in  possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the  entitled  to 

land  is  settled  land,  and  the  infant  shall  be  deemed  tenant  for  life  be  as 

.  V        t  tenant  for 

thereof.  ^itt, 

60.  Where  a  tenant  for  life,  or  a  person  having  the  powers  Tenant  for 
of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant  would,  ^  ^*^^  ^^  * 
if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers  of  a 
tenant  for  life  under  this  Act,  the  powers  of  a  tenant  for  life  under 
this  Act  may  be  exercised  on  his  behalf  by  the  trustees  of  the 
settlement^  and  if  there  are  none,  then  by  such  person  and  in  such 
manner  as  the  Court,  on  the  applioation  of  a  testamentary  or  other 
guardian  or  next  friend  of  the  infant,  either  generally  or  in  a  particular 
instance,  orders. 

61. — (1.)  The  foregoing  provisions  of  this  Act  do  not  apply  in  the  Married 

case  of  a  married  woman.  how^to'be 

(2.)  Where  a  married  woman  who,  if  she  had  not  been  a  married  affected, 
woman,  would  have  been  a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  foregoing  provisions  of  this  Act, 
is  entitled  for  her  separate  use,  or  is  entitled  under  any  statute,  passed 
or  to  be  passed,  for  her  separate  property,  or  as  a  feme  sole,  then  she, 
without  her  husband,  shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(3.)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she 
and  her  husband  together  shall  have  the  powers  of  a  tenant  for  life 
under  this  Act. 

(4.)  The  provisions  of  this  Act  referring  to  a  tenant  for  life  and  a 
settlement  and  settled  land  shall  extend  to  the  married  woman  without 
her  husband,  or  to  her  and  her  husband  together,  as  the  case  may 
require,  and  to  the  instrument  under  which  her  estate  or  interest  arises, 

and  to  the  land  therein  comprised. 

2  c  2 
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A.D.1882.        (5.)  The  married  woman  may  execute,   make,  and  do  all  deeds, 
'^        instruments,  and  things  necessary  or   proper  for  giving  effect  to  the 
provisions  of  this  section. 

(6.)  A  restraint  on  anticipation  in  the  settlement  shall  not  prevent 
the  exercise  hy  her  of  any  power  under  this  Act. 

Tenant  62.  Where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 

for  life,  tenant  for  life  under  this  Act,  is  a  lunatic,  so  found  hy  inquisition, 
the  committee  of  his  estate  may,  in  his  name  and  on  his  behalf, 
under  an  order  of  the  Lord  Chancellor,  or  other  person  intrusted  by 
virtue  of  the  Queen's  Sign  Manual  with  the  care  and  commitment 
of  the  custody  of  the  persons  and  estates  of  lunatics,  exercise  the  powers 
of  a  tenant  for  life  under  this  Act ;  and  the  order  may  be  made  on  the 
petition  of  any  person  interested  in  the  settled  land,  or  of  the  committee 
of  the  estate. 

XV. — Sbttlbmknt  by  way  op  Trusts  fob  Salb. 

Proyiaion  63. — (1.)  Any   land,    or   any   estate   or    interest    in   land,   which 

for  case  of  mj(jer  or   by  virtue  of  any   deed,   will,   or    agreement,    covenant  to 

and  re-       surrender,  copy  of  court  roU,  Act  of  Parliament,  or  other  instrument 

invest  in    ^j.   ^^^j   number  of   instruments,  whether  made   or   passed  before   or 

(See  S.  L.  &^^'>  ^^  partly  before  and  partly  after,  the  commencement  of  this  Act 

Act,  1884,  is   suhject  to   a   trust   or  direction  for  sale   of  that   land,  estate,  or 

^fra,)*      interest,  and  for  the   application  or  disposal   of  the  money   to   arise 

from   the  sale,  or  the  income  of  that  money,  or  the  income  of   the 

land  until  sale,  or  any  part  of  that  money  or  income  for  the  benefit 

of  any  person  for   his   life,  or  any  other  limited  period,   or  for  the 

benefit  of  two  or  more  persons  concurrently  for  any  limited  period,  and 

whether  absolutely,  or  subject  to  a  trust  for  accumulation  of  income 

for  payment  of  debts  or  other  purpose,  or  to  any  other  restriction,  shall 

be  deemed  to  be  settled  land,  and  the  instrument  or  instruments  under 

which  the  trust  arises  shall  be  deemed  to  be  a  settlement ;   and  the 

person  for  the  time  being  beneficially  entitled  to  the  income  of  the  land, 

estate,  or  interest  aforesaid  until  sale,  whether  absolutely  or  subject  as 

aforesaid,  shall  be  deemed  to  be  tenant  for  life  thereof ;  or  if  two  or 

more  persons  are  so  entitled  concurrently,  then  those  persons  shall  he 

deemed  to  constitute  together  the   tenant  for  life  thereof;    and  the 

persons,   if    any,   who   are  for  the  time  being   under  the   settlement 

trustees  for  sale  of  the  settled  land,  or  having  power  of  consent  to,  or 

approval  of,  or  control  over  the  sale,  or  if  under  the  settlement  there  are 

no  such  trustees,  then  the  persons,  if  any,  for  the  time  being,  who  are  by 

the  settlement   declared   to  be   trustees   thereof  for  purposes   of  tins 

Act  are  for  purposes  of  this  Act  trustees  of  the  settlement. 


SETTLED    LAND    ACT,  1882.  389 

(2.)  In  every  such  case  the  provisions  of  this  Act  referring  to  a  A.D.  1882. 
tenant  for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend  to  ~~ 
the  person  or  persons  aforesaid,  and  to  the  instrument  or  instruments 
under  which  his  or  their  estate  or  interest  arises,  and  to  the  land  therein 
comprised,  subject  and  except  as  in  this  section  provided  (that  is  to  say) : 
(i)  Any  reference  in  this  Act  to  the  predecessors  or  successors  in 
title  of  the  tenant  for  life,  or  to  the  remainderroeo,  or  rever- 
sioners or  other  persons  interested  in  the  settled  land,  shall 
be  deemed  to  lefer  to  the  persons  interested  in  succession  or 
otherwise  in  the  money  to  arise  from  sale  of  the  land,  or  the 
income  of  that  money,  or  the  income  of  the  land,  until  sale 
(as.  the  case  may  require), 
(ii.)  Capital  money  arising  under  this  Act  from  the  settled  land 
shall  not  be  applied  in  the  purchase  of  land  unless  such 
application  is  authorised  by  the  settlement  in  the  case  of 
capital  money  arising  thereunder  from  sales  or  other  dis- 
positions of  the  settled  land,  but  may,  in  addition  to  any 
other  mode  of  application  authorised  by  this  Act,  be  applied 
in  any  mode  in  which  capital  money  arising  under  the  settle- 
ment from  any  such  sale  or  other  disposition  is  applicable 
thereunder,  subject  to  any  consent  required  or  direction  given 
by  the  settlement  with  respect  to  the  application  of  trust 
money  of  the  settlement.  (See  Trustee  Act,  1893,  c.  53, 
88.  1-9.) 
(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land  and 
the  securities  in  which  the  same  is  invested,  shall  not  for  any 
purpose  of  disposition,  transmission,  or  devolution,  be  con- 
sidered as  land  unless  the  same  would,  if  arising  under  the 
settlement  from  a  sale  or  disposition  of  the  settled  land,  have 
been  so  considered,  and  the  same  shall  be  held  in  trust  for 
and  shall  go  to  the  same  persons  successively  in  the  same 
manner,  and  for  and  on  the  same  estates,  interests,  and  trusts 
as  the  same  would  have  gone  and  been  held  if  arising  under 
the  settlement  from  a  sale  or  disposition  of  the  settled  land, 
and  the  income  of  such  capital  money  and  securities  shall  be 
paid  or  applied  accordingly, 
(iv.)  Land  of  whatever  tenure  acquired  under  this  Act-  by  purchase, 
or  in  exchange,  or  on  partition,  shall  be  conveyed  to  and 
vested  in  the  trustees  of  the  settlement,  on  the  trusts,  and 
subject  to  the  powers  and  provisions  which,  under  the  settle- 
ment or  by  reason  of  the  exercise  of  any  power  of  appoint- 
ment or  charging  therein  contained,  are  subsisting  with 
respect  to  the  settled  land,  or  would  be  so  subsisting  if  the 
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A.  D.  1884.  same  had  not  been  sold,  or  as  near  thereto  as  circumstances 

~"  permit,  but  so  as  not  to  increase  or  multiply  charges  or 

powers  of  charging. 


SETTLED  LAND  ACT,  1884. 

47  &  48  Vict.  c.  18. 

Fine  on  a  4.  A  fine  received  on  the  grant  of  a  lease  under  any  power  conferred 

^®*^*?  ^  ^y  ^^®  ^^^  ^^  ^^^2  is  to  be  deemed  capital  money  arising  under  that 
money.       Act. 

Notice  5. — (1.)  The  notice  required  by  section  forty-five  of  the  Act  of  1882 

&  46  Vi^t  ^^  intention  to  make  a  sale,  exchange,  partition,  or  lease  may  be  notice 
c.  38,  8.      of  a  general  intention  in  that  behalf. 

as  t™a^'  ^^^  "^^^  tenant  for  life  is,  upon  request  by  a  trustee  of  the  settle- 

sale,  ex-  ment,  to  furnish  to  him  such  particulars  and  information  as  may 
parStfon  reasonably  be  required  by  him  from  time  to  time  with  reference  to  salefs 
or  lease,  be  exchanges,  partitions,  or  leases  effected,  or  in  progress,  or  immediately 
K'"""^      intended. 

(3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  notice  either 

in  any  particular  case,  or  generally,  and   may   accept  less   than   one 

month's  notice. 

(4.)  This  section  applies  to  a  notice  given  before,  as  well  as  to  a 

notice  given  after,  the  passing  of  this  Act. 

(5.)    Provided  that  a  notice,  to  the  sufficiency  of  which  objection 

has  been  taken  before  the  passing  of  this  Act,  is  not  made  sufficient  by 

virtue  of  this  Act. 

As  to  con-        6. — (I.)  In  the  case  of  a  settlement  within  the  meaning  of  section 

tonMite  for  sixty-three  of  the  Act  of  1 882,  any  consent  not  required  by  the  terms  of 

life.  the  settlement  is  not  by  force  of  anything  contained  in  that  Act  to  be 

deemed   necessary   to   enable  the   trustees  of   the   settlement,   or   any 

other  person,  to  execute  any  of  the  tnists  or  powers  created  by  the 

settlement. 

(2.)  In  the  case  of  every  other  settlement,  not  within  the  meaning 
of  section  sixty-three  of  the  Act  of  1882,  where  two  or  more  persons 
together  constitute  the  tenant  for  life  for  the  purposes  of  that  Act,  then, 
notwithstanding  anything  contained  in  sub-section  (2)  of  section  fifty- 
six  of  that  Act,  requiring  the  consent  of  all  those  persons,  the  consent  of 
one  only  of  those  persons  is  by  force  of  that  section  to  be  deemed 
necessary  to  the  exercise  by  the  trustees  of  the  settlement,  or  by  any 
other  person,  of  any  power  conferred  by  the  settlement  exercisable  for 
any  purpose  provided  for  in  that  Act. 
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(3.)  This  section  applies  to  dealings  before,  as  well  as  after,  the  A.D.  1884. 
passing  of  this  Act.  ^ 

7.  With  respect  to  the  powers  conferred  by  section  sixty-three  of  Powers 
the  Act  of  1882,  the  following  provisions  are  to  have  effect : —  f^^  be  *' 

(i.)  Those  powers  are  not  to  be  exercised  without  the  leave  of  the  exercised 

r«rv«iu.  only  with 

^^^^'  leave  of 

(ii.)  The  Court  may  by  order,  in  any  case  in  which  it  thinks  fit,  the  Court 
give  leave  to  exercise  all  or  any  of  those  powers,  and  the 
order  is  to  name  the  person  or  persons  to  whom  leave  is 
given. 

(iiL)  The  Court  may  from  time  to  time  rescind,  or  vary,  any  order 
made  under  this  section,  or  may  make  any  new  or  further 
order. 

(iv.)  So  long  as  an  order  under  this  section  is  in  force,  neither  the 
trustees  of  the  settlement,  nor  any  person  other  than  a 
person  having  the  leave,  shall  execute  any  trust  or  power 
created  by  the  settlement,  for  any  purpose  for  which  leave  is 
by  the  order  given,  to  exercise  a  power  conferred  by  the  Act 
of  1882. 

(v.)  An  order  under  this  section  may  be  registered  and  re-registered, 
as  a  lis  pendens,  against  the  trustees  of  the  settlement 
named  in  the  order,  describing  them  on  the  register  as 
"Trustees  for  the  purposes  of  the  Settled  Land  Act^  1882." 

(vL)  Any  person  dealing  with  the  trustees  from  time  to  time^  or  with 
any  other  person  acting  under  the  trusts  or  powers  of  the 
settlement,  is  not  to  be  affected  by  an  order  under  this 
section,  unless  and  until  the  order  is  duly  registered,  and 
when  necessary  re-registered  as  a  lis  pendens. 

(vii.)  An  application  to  the  Court  under  this  section  may  be  made  by 
the  tenant  for  life,  or  by  the  persons  who  together  constitute 
the  tenant  for  life,  within  the  meaning  of  section  sixty-three 
of  the  Act  of  1882. 

(viii.)  An  application  to  rescind  or  vary  an  order,  or  to  make  any  new 
or  further  order  under  this  section,  may  be  made  also  by  the 
trustees  of  the  settlement,  or  by  any  person  beneficially 
interested  under  the  settlement. 

(ix.)  The  person  or  persons  to  whom  leave  is  given  by  an  order 
under  this  section,  shall  be  deemed  the  proper  person  or 
persons  to  exercise  the  powers  conferred  by  section  sixty- 
three  of  the  Act  of  1882,  and  shall  have,  and  may  exercise 
those  powers  accordingly. 

(x.)  This  section  is  not  to  affect  any  dealing  which  has  taken  place 
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A.D.  1884.  before  the  passing  of  this  Act,  under  any  trust  or  power  to 

"^  which  this  section  applies. 

Curtoey  to        8.  For  the  purposes  of  the  Act  of  1882  the  estate  of  a  tenant  by 

be  deemed  ^he  curtesy  is  to  be  deemed  an  estate  arising  under  a  settlement  made  by 
toariBe       ,.       .. 

under  "^  ^'"^®- 

eettle- 

jnent. 

.  r>  ,oo«  HOUSING  OF  THE   WORKING  CLASSES   ACT,   1885. 

—  48  &  49  Vict,  a  72. 

S.  IL— (1.)  The  Settled  Land  Act,  1882,  shall  be  amended  as 
follows : 

(a.)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of  the  said 
Act)  when  made  for  the  purpose  of  the  erection  on  such  land 
of  dwellings  for  the  working  classes,  may  be  made  at  such 
price,  or  for  such  consideration,  or  for  such  rent,  as  having 
regard  to  the  said  purpose,  and  to  all  the  circumstances  of 
the  case,  is  the  best  that  can  be  reasonably  obtained,  not- 
withstanding that  a  higher  price,  consideration,  or  rent  might 
have  been  obtained  if  the  land  were  sold,  exchanged,   or 
leased  for  another  purpose. 
(6.)  The  improvements  on  which  capital  money  may  be  expended, 
enumerated  in   section  twenty-five   of  the  said  Act,   and 
referred  to  in  section  thirty  of  the  said  Act^  shall,  in  addition 
to  cottages  for  labourers,  farm  servants,  and  artizans,  whether 
employed  on  the  settled  land  or  not,  include  any  dwellings 
available  for  the  working  classes,  the  building  of  which  in 
the  opinion  of  the  Court  is  not  injurious  to  the  estate. 
(2.)  Any  body  corporate  holding  land  may  sell,  exchange,  or  lease 
such  land  for  the  purpose  of  the  erection  of  dwellings  for  the  working 
classes  at  such  price,  or  for  such  consideration,  or  for  such  rent,  as  having 
regard  to  the  said  purpose  and  to  all  the  circumstances  of  the  case,  is  the 
best  that  can  reasonably  be  obtained,  notwithstanding  that  a  higher  price, 
consideration,  or  rent  might  have  been  obtained  if  the  land  were  sold, 
exchanged,  or  leased  for  another  purpose. 

By  section  eighteen  of  the  Settled  Land  Act,  1890,  the  provisions  of 
section  eleven  of  the  Housing  of  the  Working  Classes  Act,  1885,  and  of 
any  enactment  which  may  be  substituted  therefor,  shall  have  effect  as  if 
the  expression  "working  classes"  included  all  classes  of  persons  who 
earn  their  livelihood  by  wages  or  salaries :  Provided  that  this  section 
shall  apply  only  to  buildings  of  a  rateable  value  not  exceeding  one 
hundred  pounds  per  annum. 
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A.  D.  1890. 

SETTLED  LAND  ACT,  1890. 

53  &  54  VioT.  0.  69. 

Definitions, 
4. — (1.)  Every  instrument  whereby  a  tenant  for  life,  in  consideration  Instru- 
of  marriage  or  as  part  or  by  way  of  any  family  arrangement,  not  being  oonsidera- 
a  security  for  payment  of  money  advanced,  makes  an  assignment  of  or  tion  of 

Timrriftf ft 

creates  a  charge  upon  his  estate  or  interest  under  the  settlement  is  to  be  ^  ^^^  b^' 

deemed  one  of  the  instruments  creating  the  settlement,   and  not  an  P&i't  of 

.     .     the  settle- 
instrument  vesting  in  any  person  any  right  as  assignee  for  value  within  ment. 

the  meaning  or  operation  of  section  fifty  of  the  Act  of  1882.  45  k  46 

(2.)  This  section  is  to  apply  and  have  effect  with  respect  to  every  ^^°^*  °*  ^» 

disposition  before  as   well  as  after  the  passing  of  this  Act,   unless 

inconsistent  with  the  nature  or  terms  of  the  disposition. 

Completion  of  Contracts. 

6.  A  tenant  for  life  may  make  any  conveyance  which  is  necessary  or  Power  to 

proper  for  giving  effect  to  a  contract  entered  into  by  a  predecessor  in  ^J!^     , 

title,  and  which  if  made  by  such  predecessor  would  have  been  valid  as  sor's  con- 

against  his  successors  in  title.  ' 

Leases. 

7.  A  lease  for  a  term  not  exceeding  twenty-one  years  at  the  beat  rent  Provision 
that  can  be  reasonably  obtained  without  fine,  and  whereby  the  lessee  is  not  JJ^jL  for 
exempted  from  punishment  for  w.,  may  be  made  by  a  tenant  for  life —     21  years. 

(i.)  Without  any  notice  of  an  intention  to  make  the  same  having 
been  given  under  section  forty-five  of  the  Act  of  1882  ;  and 

(il)  Notwithstanding  that  there  are  no  trustees  of  the  settlement  45  &  46 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890 ;  and  ^^^^  °-  ^8. 

(iii.)  By  any  writing  under  hand  only  containing  an  agreement 
instead  of  a  covenant  by  the  lessee  for  payment  of  rent  in 
cases  where  the  term  does  not  extend  beyond  three  years 
from  the  date  of  the  writing. 

8.  In  a  mining  lease—  _     .  . 

.. .    _-  "         ,  ,      ^  ,.  ,  .         -    ,     Provision 

(l)  The  rent  may  be  made  to  vary  accordmg  to  the  pnce  of  the  as  to 

minerals  or  substances  gotten,  or  any  of  them  :  mining 

(iL)  Such  price  may  be  the  saleable  value,  or  the  price  or  value 
appearing  in  any  trade  or  market  or  other  price  list  or  return 
from  time  to  time,  or  may  be  the  marketable  value  as  ascer- 
tained in  any  manner  prescribed  by  the  lease  (including  a 
reference  to  arbitration),  or  may  be  an  average  of  any  such 
prices  or  values  taken  during  a  specified  period. 
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A.  D.  1890.  9.  Where,  on  a  grant  for  building  purposes  by  a  tenant  for  life,  the 
P  wer  t  ^*^^  ^®  expressed  to  be  conveyed  in  fee  simple  with  or  subject  to 
reserve  a  a  reservation  thereout  of  a  perpetual  rent  or  rent-charge,  the  reservation 
on  a  en^  shall  operate  to  create  a  rent-charge  in  fee  simple  issuing  out  of  the  land 
in  fee  conveyed,  and  having  incidental  thereto  all  powers  and  remedies  for 
®^™P^^'  recovery  thereof  conferred  by  section  forty-four  of  the  Conveyancing 
44  &  45  and  Law  of  Property  Act,  1881,  and  the  rent-charge  so  created  shall  go 
'  and  remain  to  the  uses  on  the  trusts  and  subject  to  the  powers  and 

provisions  which,  immediately  before  the  conveyance,  were  subsisting 

with  respect  to  the  land  out  of  which  it  is  reserved. 

Dealings  as  between  Tenant  for  Life  and  the  Estate, 

Provision  12.  Where  a  sale  of  settled  land  is  to  be  made  to  the  tenant  for  life, 

enabling    ^^  ^  purchase  is  to  be  made  from  him  of  land  to  be  made  subject  to  the 
with  limitations  of  the  settlement,  or  an  exchange  is  to  be  made  with  him  of 

tenant  for  qq^^^qJ  j^nd  for  other  land,  or  a  partition  is  to  be  made  with  him  of  land 
an  undivided  share  whereof  is  subject  to  the  limitations  of  the  settlement, 
the  trustees  of  the  settlement  shall  stand  in  the  place  of  and  represent 
the  tenant  for  life^  and  shall,  in  addition  to  their  powers  as  trustees,  have 
all  the  powers  of  the  tenant  for  life  in  reference  to  negotiating  and  com- 
pleting the  transaction. 

Application  of  Capital  Money. 

Applica-  13.  Improvements  authorised  by  the  Act  of  1882  shall  include  the 

tiou  of        .  „      .  « 

capital       foUowmg ;  namely, 

money.  (i.)  Bridges; 

(ii)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let ; 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public 
authority,  or  for  buildings  taken  under  compulsory  powers,  but 
so  that  no  more  money  be  expended  than  the  amount 
received  for  the  buildings  taken  and  the  site  thereof ; 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land :  Provided  that  the  sum  to  be  applied  under  this  sub- 
section shall  not  exceed  one-half  of  the  annual  rental  of  the 
settled  land. 

Capital  14.  All  or  any  part  of  any  capital  money  paid  into  Court  may, 

CourYmav  ^^  ^®   Court   thinks   fit,   be   at  any  time  paid  out  to  the  trustees  of 

bepaidoutthe  settlement  for  the   purposes   of   the  Settled  Land  Acts,  1882  to 
totrustees.  jgjQ 
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15.  The  Coort  may,  in  any  case  where  it  appears  proper,  make  A.  D.  1890. 
an  order  directing  or  authorising  capital  money  to  be  applied  in  or  QQ^^^^J^y 
towards  payment  for  any  improvement  authorised  by  the  Settled  order  pay- 
Land  Acts,  1882  to  1890,  notwithstanding  that  a  scheme  was  not,  ^^^^yl 
before  the  execution  of  the  improvement^  submitted  for  approval,  asmentsexe- 
require 
Court 


required  by  the  Act  of  1882,  to  the  trustees  of  the  settlement  or  to  the  ^^     * 


LIMITATION   OF  ACTIONS   BILL  (H.L.  39.)  AD.  1894. 

1.  Every  enactment  in  which  any  longer  period  than  one  year  is  Limita- 

fixed  as  the  period  of  limitation  for  an  action  or  other  proceeding  in  tionof time 

'^  ^  °        toT  actions 

respect  of  a  civil  wrong,  other  than  a   proceeding  which   raises  any  of  tort. 

question  as  to  the  title  to  real  estate,  shall  be  construed  as  if,  instead 

of  that  longer  period,  the  period  of  one  year  had  been  fixed  therein; 

and  all  enactments  referring  to  any  such  enactment  shall  be  construed 

accordingly. 

Provided  that  if  the  wrong  is  not  discovered,  and  could  not  with 

reasonable  diligence  have  been  discovered  within  the  said  period  of  one 

year,  and  the  action  or  other  proceeding  in  respect  thereof  is  commenced 

within  one  year  from  the  time  when  it  could  with  reasonable  diligence 

have  been  discovered,  the  existing  period  of  limitation  shall  continue  to 

apply. 

2.  This  Act  shall  not  extend  to  Scotland.  Extent  of 

Act. 

3.  This  Act  shall  apply  only  to  actions  or  other  proceedings  com- 
menced after  the  first  day  of  January  one  thousand  eight  hundred  and  Q,e?ce- 
ninety-five,  and  shall  not  deprive  any  person  of  any  right  or  defence  ment  of 
to  which  he  is  on  that  day  entitled  under  any  existing  Statute  of    ^ 
Limitation. 

4.  This  Act  may  be  cited  as  the  Limitation  Act,  1894.  Short 

title. 
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ABANDONED  MINES.    {See  Open  Mine».) 

ACCELERATION 

by  operation  of  disentailing  deed,  158, 159 

ACCIDENT,  w.  by  (See  Botbs,  Pbrmissive  W.,  Windfalls),  250,  251 
when  botes  may  be  taken  to  repair,  4o 
no  liability  for  aooidental  ir.,  e.f?.  fire,  250 
damage  by  tempest,  213,  214,  219,  251 
when  copyholder  mast  repair,  292 

ACCOUNT  (See  Acquiescence,  Davaoes,  Interest,  Tenant  in  Coumon, 

Ac.),  350—356 
timber  allowed  for  repairs,  47 
but  not  cost  of  severance,  Slc.,  47 

of  profits  made  by  trees  wrongfully  felled,  168,  317,  353 
benefit  received  from  piillmg  down,  169,  317,  353 
of  profits  of  w.,  1<^3,  317—319,  351 
lies  against  ].  p.  representatives,  199,  317 — 321 
of  minerals  raised  by  co-tenant,  2^4 

under  invalid  lease,  352 
against  mortgagee,  whose  security  was  nut  deficient,  288 

out  of  possession,  who  permitted  mining,  289, 353 
in  possession,  mining,  353 
executor  of  customary  tenant,  318 
representative  of  colluding  remainderman,  318 
of  equitable  w.  against  1.  p.  representatives,  318 
will  not  apparently  lie  against  ecclesiastical  person,  329,  330 
otherwise  where  clerk  has  not  in  fact  been  presented,  330 
where  no  account  (or  its  equivalent)  asked,  no  costs  usually  given 

(See  Trivial  W.),  343 
formerly  not  granted  where  no  injunction  possible,  350,  351 
origin  of  rule,  351 

would  lie  as  incident  to  discovery,  351 
exceptions    to  old  rule,  where  waster  was  dead,  where  no  legal 

remedy,  where  mines  opened,  351,  352 
present  rule,  352 

no  profit,  or  trifling  profit,  no  account,  but  damages  only,  353 
of  ornamental  trees,  318,  353,  354 
substantial  improvements  made  by  waster,  354 
difficulty  in  accounting,  lump  sum  awarded,  35^ 
of  reserved  trees  cut,  refused,  360 

ACCRETION, 

land  acquired  by,  held  on  same  terms  as  original  land,  when,  220 
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ACCUMULATION.    {See  Pbrpbtuiti.) 

during  minority  not  expended  on  ordinary  repairs,  231 

trusts  for  maintaining  property  are  outside  Tbellasson  Acf,  242 

otherwise  trusts  for  building,  242 

of  moneys  produced  by  timber  and  underwood  are  income  when  cut 

under  Conveyancing  Act,  1881,  276 
Thellusson  Act  (p.  361)  does   not  apply  to  produce  of  timber  or 

wood,  316 

ACQUIESCENCE  (See  Statutes  op  Limitation,  Timb,  Interest),  358,  359 
in  wrongful  outtinf?  confers  no  right  as  to  future  w.,1 5, 51, 329, 359,360 
in  expensive  w.,  135,  298,  342,  343,  359 
landlord  restrained  from  cutting  excepted  trees,  ornamental   to 

pleasure  ground  laid  out  by  tenant,  135 
by  remainderman  in  w.,  action  restrained,  201,  270 
stale  demand  raises  presumption  of,  319,  358 
interest  not  asked  for  at  making  of  original  decree,  355,  360 
equity  follows  the  law  and  adopts  legal  limitation,  357,  358 
neglect  to  enforce  rights,  is  evidence  of  release,  35!:^,  3o9 
equity  will  not  aid  claimant  by  legal  title,  out  of  possession,  unless 

he  has  been  prompt,  350 
legal  remainderman  will  not  obtain  injunction  unless  he  has  been 

prompt,  359 
after  lapse  of  time  Court  will  deal  leniently,  interest,  354^  355,  359 
account  of  cutting  reserved  trees  refused,  360 
lessor  carrying  away  trees  wrongfully  out,  may  still  bring  action  for 

damages,  360 

ACTION.    {See  Account,  Daica^ges,  Injunction,  Plbadino,  Remedt.) 
w.  pending  (Statute  of  Gloucester)  {See  Estrepbment),  4. 
of  w.  (statutory)  abolished,  5 

imperfections  of,  5,  6 
on  the  case,  5 — 8 
for  damages,  8 
for  act  or  default  of  limited  owner  under  S.  L.  Acts,  381 

ADMINISTRATOIL    (See  Representatives.) 

AGRICULTURAL  COVENANTS.    (See  Covenants,  Custom.) 

AGRICULTURAL  HOLDING.    (SeeQuNou.) 
building  village  on,  16—18 

AGRICULTURAL  HOLDINGS  ACT,  1883. 

compensation  for  new  fences,  70 

gardens,  hops,  fruit  trees,  &c.,  osiers,  97 
improvements,  list  of  improvements,  253 

previous  written  consent  of  landlord,  253 

obligation  attaches  to  receipt  of  rents  and  profits,  242 

removal  of  fixtures  (q.  v.),  122,  123 

operation  of  Act  on  law  of  w.,  253 

notice  of  claim,  253 

counterclaim  for  w.,  253 

AGRICULTURAL  LEASE.    (See  Leases  op  Settled  Estates,  Lease, 
Powers,  Tenant  for  Lipe.) 
sanctioned  under  23  &  24  Yict.  c.  153  (Ir.),  362 
covenants  implied  in,  362 
by  mortgagor  or  mortgagee  in  possession,  365 — 367 

AGRICULTURE,  BOARD  OF, 

has  powers  of  Land  Commissioners  (q.  v.),  52  A  53  Vict.  c.  30,  s.  2 

ALLOTMENTS.    {See  Small  Holdings.) 
removal  of  fruit  trees,  97 
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ALLOTMENTS   (continued)— 

compenBation  for  fruit  trees,  97,  2  54 

permanent  pasture  protected,  124 

removal  and  sale  of  unauthorised  buildings,  123,  124 

removal  of  authorised  buildings,  123,  124 

compensation  for  crops,  fruit  trees  planted  bj  consent,  and  structural 

improvements  made  by  consent,  254 
compensation  as  between  mortgagee  and  tenant  of  mortgagor,  254 

ALTERATION.    (See  Naturb  op  Thing  Demised.) 

AMJiLIOBATING.    (See  Meuo&atino.) 

ANTICIPATION, 

restraint  on,  is  inconsistent  with  power  to  commit  w.,  163 

does  not  prevent  wife  from  exercising  powers  of  S.  L. 
Acts,  388 

APPROYEMBNT.    (See  Common,  Rights  of.) 

ARABLE 

land  may  not  be  changed  into  wood,  18 

or  (perhaps)  into  pasture,  22 

was  a  preferable  form  of  culture,  30 — 32 

ASH 

is  timber  (q.  v.)  by  Common  Law,  10,  98 

ASSIGNEE.    (See  Assignment.) 

of  tenant  after  possibility,  whether  punishable,  161,  221 

assignee  is  alone  liable  for  w.,  283,  284 

except  assignee  of  tenant  by  curtesy  or  in  dower,  283,  284 

and  except  where  assignors  still  take  profits,  284 

cannot  exercise  powers  of  life  tenant  under  S.  L.  Acts,  3^3,  393 

but  cannot  be  prejudiced  by  their  exercise,  383,  384 

ASSIGNMENT.    (See  Grant,  Assignee.) 
grant  of  botes  as  assigned,  49,  70 
wood  must  be  specifically  applied,  293,  294 
of  whole  term,  excepting  trees,  exception  is  void,  147,  284,  335 
otherwise  a  grant  of  part  of  term,  or  lease  of  part,  335 
relieves  from  liability  for  future  w.  except  in  curtesy  and  dower, 

283,  284 
of  term  by  dispunishable  tenant  makes  assignee  unimpeachable,  314 
a.  in  consideration  of  marriage,  may  be  part  of  settlement  for  pur- 
poses of  S.  L.  Acts,  393 

BANK, 

trees  sustaining  river  b.,  11 

BARK, 

termor  is  not  entitled  to  b.  of  oak,  50 

action  lies  for  unseasonable  cutting,  50 

property  in  b.  when  timber  felled  by  stranger  is  in  landlord,  285 

BARRIERS, 

w.  in  breaking  down  b.  in  coal  mine,  109 

BASE   FEE, 

person  entitled  to,  may  exercise  powers  given  to  tenant  for  life  by 
S.  L.  Acts,  386 

BEECH.    (See  Timber,  Equitable  W.) 
timber  by  custom,  10,  90 
is  timber  in  Bucks,  90, 101 
and  in  other  named  places,  101 
protected  when  standing  for  defence  or  shelter  of  house  or  cattle,  10 
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BIRCH, 

timber  hj  cuetom,  10 
is  t.  in  Yorkshire,  94,  101 
and  in  most  of  Berks,  101 

protected  when  standing  for  defence  or  shelter  of  house  or  cattle, 
10 

BIRDS.    (See  Doves,  Vivaky,  Game,  Sport.) 
ezcessiye  killing,  11,  39 
what  birds  protected,  39 
go  with  excepted  trees,  244,  333 
and  with  trees  granted,  333 
copyholder's  right  to^  294 

BLACKTHORN.    (See  Bushes,  Hedges,  Whitbthgrn.) 
held  timber  by  oastom,  101 

BOG.    (See  Turp.) 

land  demised  as,  protected  from  alteration,  14 

and  from  catting  for  sale,  14 

unless  bog  is  **  open  "  or  demised  alone,  14 

rights  under  Landlord  and  Tenant  (Ireland)  Act,  1860,  54 

BOTES.    (See  Estovers,  Common,  Right  of,  Ecclesiastical  Holding.) 

deOnition,  43 

of  gravel  or  clay,  43, 103,  259,  296 

of  coal,  iron,  and  stone,  103, 105,  259 

for  what  purposes,  43 

for  cultivation,  103, 105,  259 

tenant  for  life  or  years  entitled,  44, 188,  223 

whether  fold-bote  is  claimable,  44 

for  cattle  trough,  44 

must  be  reasonable,  43,  44,  46,  49 

house  b.  only  for  replacing  former  woodwork,  44,  51,  303,  326,  327 

preferably  of  inferior  woods,  46,  46 

right  extends  to  rebnilding,  when,  46 

allowed  in  account  of  timber  cat,  47 

cost  of  severance,  &c.,  not  allowed,  47 

allowed,  thoagh  lessor  covenants  to  repair,  when,  47,  247 

liberty  to  take,  botes  insufficient,  ^8,  248 

none  of  excepted  trees,  48 

nnless  the  bodies  only  are  excepted,  33  4< 

grant  of  botes  as  assigned,  49,  70  (condition  precedent) 

excessive  taking,  49,  293,  347 

restrainable  by  force,  44 

wood  proving  unfit,  50,  51 

may  not  be  sold,  50,  303 

though  sale  practised  for  many  years,  51 

except  by  ecclesiastics  for  purchase  of  other  wood,  50,  327 

and  perhaps  by  copyholders,  293,  294 

and  trustees  for  cnarities,  312 

must  be  used  on  same  estate  as  cut,  51 

excluded  by  existence  of  common  of  estovers,  52 

in  Ireland,  right  much  restricted  by  Landlord  and  Tenant  (Ireland) 
Act,  1860,  54 

covenant  to  deliver  timber  growing,  &c.,  limited  by  its  existence, 
248 

copyholder  is  entitled,  45,  292-294 

incumbent  is  entitled,  326,  327 

life  tenant  may  use  materials  for  making  and  repairing  improve- 
ments under  S.  L.  Acts,  381 
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BOUNDARIES  (See  Fences,  Hedges),  70—74 

duty  of  tenant  to  maintain,  between  his  own  and  landlord's  land,  70 

procedure  for  ascertaining,  71,  74 

not  applicable  between  adjoining  owners,  72,  74 

relief  against  claimants  niider  tenant,  72 

may  be  ascertained  daring  tenancy,  72 

duty  of  copyhold  tenants,  72,  73 

how  affected  by  enfranchisement,  73 

when  rent-charge  issaes,  73 

evidence,  73,  74 

parties,  74 

mqniry  preferable  to  commission,  74 

ownership  of  boundary  trees,  267 

evidence,  267 

BOWLING-GREEN, 

destruction  of,  15 

BREW-HOUSE.    (See  Natuke  of  Thing  Demised.) 
oonversion  of,  9 

BRIDGES, 

compensation  under  Agric.  H.  Act  (q.  v.)  for  building,  253 
authorised  to  be  built  out  of  capital,  394 

BUILDING.    (See  House,  &o.,  Mslioratiok,  Fuctueis.) 
alteration  of,  may  be  w.,  9,  II 
on  agricultural  holdings,  119—123,  253 
on  allotments,  123,  124 
on  small  holdings,  124 
for  trade  purposes,  119 
of  village  on  agricultural  holding,  16 — 18 
for  market-gardens,  33 
melioration  by,  1 38-— 141 

not  allowed  where  inconsistent  with  repairing  covenant,  246 
on  charity  land,  141 

statutory  powers  given  to  limited  owners,  141 
covenant  to  repair  "all  improvements,"  131,  246 
compensation  under  Agricultural  HoldingM  Act  (q.  v.),  253 

Allotments  Acts  (q.  v.),  254 
statutory  provisions  as  to  cottages  (q.  v.),  257,  362 
powers  of  trustees  in  possession  of  infants'  lands,  274—277 
mcumbent  may  remove  unnecessary  b.  erected  by  him,  325 
injury  to  (Ir.),  magisterial  precept  to  restrain,  348 — 350 
farm  buildings  sanctioned  under  23  &  24  Vict.  c.  153  (Ir.),  362 

Improvement  of  Land  Act,  1864, 363 

S.  L.  Acts,  379 
b.  for  working  classes,  392 
buildings  sanctioned  out  of  capital,  394 

BUILDING  LEASE.    (See  Leases  op  Settled  Estates.) 
sanctioned  under  23  &  24  Vict  c.  153  (Ir.).  362 

Settled  Estates  Act,  1877,  364 
by  mortgagor  or  mortgagee  in  possession,  365—367 
meaning  of,  in  S.  L.  Acts,  371 
by  tenant  for  life  under  S.  L.  Acts,  372—376 
may  contain  option  of  purchase,  373 
provision  of  roads  and  open  spaces,  methods  of,  376 

BUILDING  PURPOSES, 

on  grant  for,  rent-charge  may  be  reserved,  394 

meaning  of,  in  S.  L.  Acts,  371 

provision  of  roads  and  open  spaces,  &c.,  376 

2  D 
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BURNING  LAND, 
restrained,  136 

is  generally  illegal  by  Landlord  and  Tenant  (Ir.)  Act,  254,  255 
magisterial  precept  to  restrain  (Ir.),  348 — 350 
covenant  implied  in  statutory  lease  (Ir.),  362 

BUSHES  {See  Underwood,  Hedges),  65—70 
taken  for  botes,  45 

may  be  cut  by  tenant,  unless  ornamental,  &o.t  65 
eradicating  blackthorn,  not  w.,  67,  63 
general  property  is  in  tenant,  67 
may  generally  be  stubbed  up,  68,  69 
on  construction  of  lease,  landlord's  property,  70 
compensation  under  Agricultural  Holdings  Act(q.y.)  for  planting 

fruit,  253 
stealing,  258 
malicious  injury  to,  258 

CANALS,    (fifee  Watbr.) 

authorised  under  S.  L.  Acts,  379 

CAPITAL.    {See  Ikheritance,  Trustees,  IxvESTinBNT,  Improtem^kts.) 
expense  of  fencing  w.  lands  by  trustees,  70 
when  proper  fund  for  repairing  testator's  dilapidations,  227 — 22^ 
power  of  sale  given  to  trustees,  duty  to  keep  in  repair,  227 
when  trustees  may  repair  out  of,  236 
under  S.  L.  Acts,  371,  377 

,  how   invested   {See  Improvement,   Investment), 
377— 3S1 
may  with  consent  of  Court,  be  paid  to  trustees,  394 

CASUALTIES.    {See  Tempest,  Accident.) 

CATTLE, 

injuring  underwood  and  hedges,  60,  61,  68 

tenant  must  fence  against  his,  61 

but  not  where  lessor  cuts  trees,  &o^  61,  62 

even  where  trees  are  excepted,  if  tenant  has  grazing,  61,  62 

nor  if  lessor  removes  demised  hedge,  62 

lord  may  keep,  on  land  over  which  another  has  common  of  pasture, 

304 
trees  standing  in  defence  of  cattle,  protected,  10,  212 

CATTLE  TROUaH.    {See  Botes.) 
bote  for,  44 

CEMETERY.    {See  Nature  op  Thing  Demised.) 
house  and  garden  converted  into,  12,  29 

CHANGING  NATURE  OP  THING  DEMISED.    {See  Nature,  Ac.) 

CHARITY, 

lands  of,  may  be  let  on  building  lease,  141 

,  timber  may  be  cut  and  applied  or  sold  for  repairs,  312 
Court  reluctant  to  interfere,  312,  313 
powers  of  Charity  Commissioners,  313 

CHURCH.    {See  Ecclesiastical  Holding.) 

COLLUSION,  199—201 

cutting  by  unimpeachable  reversioner  in  c.  with  life  tenant,  146 
makes  exception  to  rule  of  vesting  proceeds  of  w.,  195 
colluding  remainderman  deprived  of  legal  advantage,  200 
proceeds  invested,  200 
"trivial  w."(q.  v.),  201 
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COMMITTEE.    (See  Lunatic.) 

COMMON,  RIGHTS  OF  (Sec  Botbs,  Estovers),  302—307 

cattinff  wood  or  botes  on  common,  52 

disttir Dance  by  cutting  all  the  wood,  52 

injary  to  underwood  in  exercising,  63 

commoner  may  not  trench  soil,  136,  303 

common  of  eatovera,  302,  303 

rights  distinguished  from  separate  rights  of  property,  302,  303 

right  how  limited,  302,  303 

must  be  strictly  followed,  303 

pasture,  303,  304 

paivnctge,  304 

right  of  lord  to  keep  beasts,  and  conies,  304 

to  manage  and  plant  trees,  304,  305 

to  encroach,  by  building,  mining,  &c.,  so  as  there  be  no 

permanent  ousting,  304,  305 
onus  probandi  on  tenant,  304 
otherwise  in  cases  of  approvement,  304 
to  approve  under  Statute  of  Mertoii,  extent  of,  305 

tenant's  remedies  for  inclosure  and  encroachment,  305 

one  commoner  may  sue  for  all,  306 

mav  bring  action  in  nature  of  Bill  of  the  Peace,  306 

action  for  surcharging,  306 

rights  to  minerals  and  trees  under  inclosure  award,  306,  307 

COMPENSATION.     (See  Aoeiculturax   Holdings   Act,  Ac.,   Custom, 

Indeicnity.) 
allowed  to  life  tenant,  where  timber  cut  under  order  of  Court,  46, 165 
none  for  moneys  expended  in  ordinary  ^  repairs  "  (q.  v.),  224,  229 
impounding  income  to  recoup  w.  (See  Tbustbb  Act,  1893,  c.  53,  s.  45), 

269,  355,  356 
right  of  impounding  is  valid  against  incumbrancers,  290,  356 
by  trustee  reversioner  for  cutting  timber  on  trust  estate,  312 

CONDITION.    (Bee  Oonteact.) 

CONIES.    (See  Rabbits.) 

CONSTRUCTION.    (See  Grakt,  Covenaht.) 

lessee  to  enjoy  land  as  before  enjoyed,  14, 15, 104 
**  improvable  bop,"  15 

attempted  restriction  on  sale  of  underwood,  59 
assignment  of  botes,  49,  70 
importation  of  custom  is  necessary  to,  90 — 92 
custom  imported  into  contracts,  99,  100 
right  to  "thinnings  "  (q.  v.),  92,  158 
"  decayed  trees  "  (q.  v.)>  94 
"  trees  **  does  not  include  trnit  trees,  96,  334 
reservation  of  royalties  includes  minerals,  107 
power  to  lease  mmes,  repagnancy,  113 
lessee  not  to  be  punishable,  113,  114 
"other  minerals,"  117 

"  without  impeachment  of  w."  (q.  v.),  145,  152 
^ rents  and  profits"  (q.  v.),  152 
"without  impeachment  except,"  165 — 157 
"voluntary  w.,"  165,  156 
«  wilful  w.,"  155,  156 
"timber-like,"  158,  182 

"  commit,"  whether  it  includes  "permit,"  211,  217,  251 
recital  of  power  controls  operation  of  deed  under  power,  217,  218 

2  D  2 
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CONSTRUCTION  {continued)— 

"  keep  in  repair,"  state  of  repair  at  testator's  death,  238 

liberty  to  open  qaarries  implies  liberty  to  cut  interfering  trees,  247, 

336,  364 
covenant  to  deliver  ap  trees,  &o.,  removing  trees  past  bearing,  247 

not  to  remove  trees,  247,  248 

whether  a  reserved  plantation  to  be  maintained,  248 

not  to  commit  w.  in  excepted  trees,  335,  336 

coapled  with  liberty  to  quarry,  336 
statutory  construction  of  licence,  337 

CONTINGENT  REMAINDER,  316,  317 

does  not  attract  the  proceeds  of  w.,  194,  207 
trustees  for,  may  be  guilty  by  collusion,  316 
may  bring  action  to  stay  w.,  316,  317 

CONTRACT.    (See  Covenant,  Statute  op  Frauds.) 

as  to  user,  whether  implied  and  how  proved,  12,  248,  249 

implied  as  to  good  husbandry,  13 

to  grant  mining  lease,  makes  mine  open,  108 

to  repair  implied  in  Irish  leases,  220 

to  repair,  is  liability  on  capital  of  testator's  estate,  227 — 229 

implied  c.  does  not  raise  a  trust,  236,  313 

to  keep  in  repair,  219  ;  by  wife,  269 

does  not  extend  to  all  permissive  w.,  223,  238 

to  renew  leaseholds,  236 

to  repair  creates  obligation  to  rebuild  in  case  of  fire,  237 

construction  :  **  keep  in  repair  "  may  refer  to  state  of  repair 
at  testator's  death,  238,  240 

but  to  "keep  in  good  and  tenantable  repair"  includes 
putting  in  repair,  240 

liability  of  1.  p.  representatives,  241,  381 

injunction  against  breach,  224,  241 
lessor  in  default  cannot  eject  for  breach,  245 
powers  of  tenant  for  life  to  make  under  S.  L.  Acts,  382 
contracts  so  made  bind  inheritance,  382,  393 
and  succeeding  tenant  for  life  may  complete,  393 
contract  not  to  exercise  powers  under  S.  L.  Acts  is  void,  383,  334 

CONVERSION.    (See  Descent.) 

COPSE.    (See  Underwood.) 

"  A  parcel  of  land  fenced  for  the  safeguard  of  young  trees."  Hide  ▼. 
Whistler  (1619),  Popham  146. 

COPYHOLDS  (See  Estovers,  Forfeiture,  Injunction),  292—301 
right  to  botes,  45,  292—294,  297 
maintenance  of  boundaries  by  tenant,  72,  73 
forfeiture  of  wife's  copyholds,  269,  299 
forfeiture  for  non- repair,  292,  300 
right  to  mast  and  young  birds,  294 
lord  of  manor  has  no  right  to  fell  trees  or  mine  apart  from  custom, 

294-297 
nor  has  copyholder,  except  for  botes,  294,  295 
on  copyhold  of  inheritance,  or  customary  hold,  tenant  may  prescribe 

to  cut  timber,  295 
and  may  make  sub-tenants  unimpeachable,  295 
their  own  sub- tenants  are  otherwise  punishable,  299 
injunction  to  stay  opening  mines,  296 
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COPYHOLDS  (contirmed)— 

lord  may  not  tunnel  or  drain,  <&c.,  for  benefit  of  other  mines,  296 
tenant  cannot  remove  stones  generally,  unless  for  botes  and  culti- 

yation,  296 
tenant  may  take  marl  for  oultivation,  297 
and  turf  for  fuel,  297 
pulling  down  houses,  297,  299 
rebuilding  and  building  new  houses,  297,  298 
"  forfeiture  "  (q.  v.),  299—301 
tenant  for  life  may  license  copyholder  to  lease,  375 

COBPOBATION, 

included  in  "person  '^  for  purposes  of  S.  L.  Acts,  371 
may  dispose  of  land  for  working-class  dwellings,  392 

CO-TENANT.    (See  Tenant  in  Common.) 

COTTAGES,  LABOURERS'.    (See  Building,  House.) 
Provision  as  to,  in  Land  Law  (Ir.)  Act,  1881,  257 

Labourers'  Cottages  (Ir.)  Act,  1882,  257 
23  &  24  Vict,  a  153  (Ir.),  362 
Improvement  of  Land  Act,  1864,  363 
S.  L.  Acts,  379 
Working  Classes  Act,  392 

COURT.    (See  Order  of  the  Court.) 
meaning  of,  in  S.  L.  Acts,  371 
scheme  for  expending  capital,  when  submitted  to,  379,  380 

COVENANT.    (See  Construction,  Contract.) 

to  repair  (by  lessor),  whether  it  excludes  botes,  47,  48 

(by  lessee),  48 
that  lessee  may  take  botes,  48 
to  repair  fature  buildings,  permits  erection,  131,  246 
to  repair,  may  exclude  meliorative  building,  246 
does  not  exclude  action  for  w.,  246 
nor  injunction  in  aid  of  covenant,  224,  241,  246 
covenant  to  pay  for  coppice,  248 

for  jointure,  no  injunction  granted  against  covenantee,  271 
not  to  bring  action  within  given  time,  does  not  make  covenantee  un- 
impeachable, 145 
against  w.,  covenantor  only  liable  for  that  which  would  have  been 
w.  otherwise,  216 
does  not  include  w.  by  stranger,  284,  285 
covenant  to  leave  wood  in  same  condition  as  found,  335 

CROPS, 

stealing,  258 

malicious  injury  to,  258 

sowing  pernicious,  38 

removing  unexhausted,  38 

carrying  away  contrary  to  custom,  33,  &c. 

underwood  ia  cnt  as,  59,  :^i6 

no  injunction  against  carrying,  title  disputed,  346 

compensation  for,  growing  on  allotment,  254 

CULTIVATION,  botes  for.    (See  Botes,  Estovers,  Copyholds.) 
CUM  ONERB,  DEVISE  (See  Contract,  Implied),  237 
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CURTESY,  TENANT  BY  THE  (See  Husband  and  Wife).  269 
liable  at  Common  Law,  1,  269 
bat  not  under  Statute  of  Marlbridge,  3,  221 
though  within  Statute  of  Gloucester,  221 
lease  by,  under  S.  E.  Act,  1877,  218,  cf.  p.  393 
is  in  same  position  as  "  tenant  for  life  "  (q.  v.),  269 
could    nob    formerly  complete  contract  made  during    preceding 

estate,  269 
but  see  now  the  Settled  Land  Act,  1882,  s.  31,  382 
is  liable  notwithstanding  assignment,  283,  284 
can  exercise  powers  given  to  life  tenant  by  S.  L.  Acts,  386,  392 
estate  deemed  to  arise  from  settlement  made  by  wife,  392 

CUSTOM, 

principle  of  importing,  89 — 92,  100 
w.  in  houses  in  City  of  London,  1 
trees  may  be  timber  by,  10,  98 — 102 
special  customs  as  to  age  and  girth,  99 
as  to  cropping  underwood,  59,  63 
as  to  cutting  seasonable  wood,  75 — 84,  89 
as  to  managing  beech  woods  in  Bucks,  90 
is  of  late  growth,  91,  100 
c.  applies  to  contracts,  99,  100 
extent  of  custom,  100 
of  parish,  neighbourhood,  or  estate,  100 
extends  to  tenants  for  life,  90, 100 
modem  usage  is  sufficient^  100, 101 
Ulster  and  other  customs  declared  valid,  255 
compensation  for  improvements  adding  to  letting  value,  255 
tillages,  &c.,  255 
flax  scutching  mill,  255 

husbandry  customs  do  not  generally  apply  as  between  co-tenants, 
263,  266 

CUSTOM  OF  THE  COUNTEY,  AGRICULTURAL, 
meaning  of,  34,  35 

to  be  observed  in  husbandry  holdings,  13,  34 
contract  to  observe,  implied  from  tenancy,  13,  34,  35,  36 
tenant  holding  over,  32 
under  notice  to  quit,  32,  33 
market-gardening,  33 
evidence  of  local  practice,  35 
not  immemorial,  36,  100 
nor  personal  merely,  36 
principle  of  observance,  36 
oi}ly  applies  to  agricultural  holdings  as  such,  37 
inconsistent  conditions,  37 
judicial  notice,  102 
covenant  implied  in  statutory  agricultural  lease  (Ir.),  362 

CUSTOMARY  HOLDINGS  (See  Copyholds),  296 
W.  in  pulling  down  and  rebuilding  barn,  127 

DAMAGES, 

mitigation  of,  action  for  cutting  excepted  trees,  53,  360 

lessor  carrying  away  trees,  360 
defence  of  application  of  the  same  or  as  much  in  repairs,  53,  55,  324 
profitable  w.,  subsequent  improvement  is  no  defence,  136 — 138 
none  for  mere  threatened  w.,  339,  340 
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DAMAGES  {continued)— 

undertaking  in,  mast  coyer  claims  of  purchaser  though  not  a  party, 
344 

repaired  before  verdict,  127, 129 

catting  to  the  melioration  of  inheritance,  142 

rebuilding  to  the  melioration  of  inheritance,  142 

account  refused  :  melioration,  143 

for  cutting  ornamental  trees,  168 

generally  in  lieu  of  injunction,  168,  190 

resulting  to  house  from  cutting  sheltering  trees,  171,  212 

for  wrongful  cutting  generally,  204 

resnlting  from  "permissive  w."  (q.  v.),  212 — 215 

measure  of,  for  non-repair,  240,  244,  320,  321,  323 

injury  done  to  reversion,  less  discount,  244 

,  in  action  for  wrongful  conversion,  24'i 

,  in  action  by  tenant  with  licence  to  commit  w.  against 

his  sub-tenant,  284 
,  in  ecclesiastical  dilapidations,  323,  324 

mitigation  of,  from  existence  or  use  of  timber  and  stone  on  globe,  324 

jurisdiction  of  Courts  of  Equity  to  give,  168,  362 

against  representatives  for  default  or  act  of  tenant  for  life  under 
S.  L.  Acts,  381 

DEAD  TREES.    (See  Dotards,  Decaying  Trees.) 
may  be  removed  in  spite  of  covenant,  248 

DECAYING  TREES.    (See  Dotards.) 

tenant  for  life  has  no  power  of  appropriating  en  sale  under  Settled 

Land  Act,  1882, 150 
may  not  be  cut  if  "ornamental"  (q.  v.),  unloss  for  benefit  of  other 

trees,  186,  203 
form  of  inquiry,  186,  187,  202 

cut  under  ^  order  of  the  Court '  (q.  v.),  195,  202,  203,  271 
investment  of  proceeds,  195,  202,  203 
on  lunatic's  estate,  279,  280 

DEER, 

w.  in  destroying,  in  legal  park,  10,  41,  42 
when  parcel  of  the  inheritance,  41,  42 
stealing  d.,  42 
reclamation  of,  42 

DEFENCE.    (See  Shade,  Shbltbb,  Pleading.) 

trees  standing  in  defence  of  house  or  cattle,  protected,  10,  212 
available  in  action  of  w.,  though  not  in  action  on  covenant,  247 
cutting  trees  for  repair,  247 

DEFINITION  OF  W.,  9 

DEMESNE  LANDS, 

restricted  power  of  life  tenant  to  dispose  of,  375,  376 

DESCENT 

of  proceeds  of  infant's  timber,  164,  273,  274,  276 

whether  intervening  life  estate  retains  proceeds  as  realty,  205 

of  timber  moneys  from  estate  of  tenant  subject  to  executory  devise 

over,  205 
whether  windfall  is  realty  or  personalty,  severance,  209,  210,  278 
as  to  the  operation  of  Locke  King's  Act,  4&c.,  242 
no  conversion  where  breach  of  trust,  278 
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DESCENT  (continuedy- 

otherwise  where  severance  is  under  order  of  Court,  or  by  a  stranger 

or  tempest,  278,  279 
of  proceeds  of  lunatic's  estate,  278 — 280 

Court  in  ordering  investment  will  preserve  nature  of  property,  279 
so  in  selling  land,  280 
otherwise  in  selling  old  timber  or  timber  injuring  other  trees,  279, 

280 
statutory  preservation  of  nature  of  lunatic's  property,  282 
capital  money  arising  from  settled  land  under  trust  for  sale,  389 

DILAPIDATION.      {See    Permissive    W.,     Repairs,     Ecclesiastical 
Holding.) 

DISPUNISHABLE  TENANT.    (iSee  Without  Impbacumrnt.) 

DITCHES 

may  be  repaired  with  "  botes  "  (q.  v.),  43 

DOCKS, 

authorised  under  S.  L.  Acts,  379 

DOORS.    (See  Fixtures.) 

pulling  down  may  be  w.,  13 

DOTARDS  {See  Dead  Trees,  Decaying  Trees),  93—95 
botes  should  first  be  taken  of,  45 
right  of  limited  owner  to  appropriate,  93,  94 
general  property  in,  88 
extent  oi  right  to  appropriate,  94,  98 
windfalls  of  decayea  troes,  94 
must  not  be  cut  if  "  ornamental "  (q.  v.),  95 

DOVES.    (SeeBiBDs.) 

injury  by  excessive  killing,  11,  39,  41 

no  action  for  erecting  dove  house,  40 

but  for  doves  feeding,  40 

w.  in  removing  dovecots  {See  Fixtures),  41 

doTes,  when  parcel  of  inheritance,  41,  42 

stealing  doves  or  pigeons,  41 

malicious  injury  to  doves  or  pigeon?,  41 

special  damage  in  destroying  doves  by  co-tenant  cutting  timber,  264< 

DOWEE.  TENANTS  IN.    {See  Jointure,  Husband  and  Wife.) 
liable  by  Common  Law,  1,  270 

under  Statute  of  Gloucester,  3 
has  ordinary  profits  of  tenant  for  life,  270 
seasonable  wood,  270 

is  liable  for  w.  notwithstanding  assignment,  283,  284 
widow  has  dower  out  of  "  open  mines  "  (q.  v.),  107, 108,  270 
and  out  of  proceeds  of  sale  of  timber,  202,  203 

DOWN-LAND, 

breaking  up  {See  Meadow),  136 

DRAINS,  Ac., 

compensation  for,  on  "  allotments  **  (q.  v.),  254 

right  of  landlord  in  Ireland  to  make,  256 

on  fair-rent  holdings  (Ir.),  257 

power  of  trustees  in  possession  of  infant's  lands,  274^-277 

provision  for,  in  conveyance  bj  life  tenant  for  building  purposes,  376 

authorised  under  S.  L.  Acts,  378 

commoner  may  not  trench  soil,  136,  303 


INDEX.  409 

EASEMENTS, 

granted  by  life  tenant  under  S.  L.  Acts,  in  cx>nnection  with  dis- 
position of  mines  and  minerals,  371,  376 
maj  sometimes  be  parchased  under  S.  L.  Acts,  377,  878 

EOOLESIASTICAL  COMMISSIONERS 
may  sanction  assurances,  329 

ECCLESIASTICAL  HOLDING,  322—331 
buildingon,  17, 18,  325 

incumbent  of,  not  bound  by  custom  of  country,  37 
has  more  power  than  tenant  for  life,  325,  328 
sale  of  botes  for  purchase  of  other  wood,  50,  327 
w.  in  trees  **  dowry  of  the  church,"  326,  327 
right  to  botes,  extent  of  {See  Botes,  &c.),  326,  327 
sale  of  wood  for  general  repairs,  326,  327 
qu.  as  to  incumbents  of  churches  built  with  Queen  Anne's  Bounty 

Fund,  or  under  Church  Building  Acts,  327 
tenant  made  impeachable  for  w.  restrained,  171,  172 
executor  liable  for  testator's  dilapidations,  318 
definition  of  dilapidation,  322 
ne  rector  prostemat  arbores,  statute,  322,  326 
does  not  apply  to  lop  and  top,  326 

trees  in  churchyard  are  for  repairs  of  chancel,  &c.,  322,  323 
expenditure  of  moneys  recovered  for  dilapidations,  323 
who  are  liable  for  permissive  w.  P  323 
amount  of  damages  is  cost  of  repair,  323 
extent  of  liability,  323,  324 
does  not  include  ornamental  repair,  324 
remedy  against  prior  incumbents,  324 
timber  and  stone  on  glebe  may  be  used  in  repair  and  go  in  mitigation 

of  damages,  324,  327 
right  of  action  on  exchange  of  livings,  324 
agreement  not  to  sue  may  be  good,  324 
trivial  w.,  324>  325 

incumbent  has  large  rights  of  removing  unnecessary  fixtures,  325 
obligation  to  repair  gates,  fences,  and  hedges,  325 
new  procedure  for  enforcing  obligation  to  repair,  325 
application  of  capital  moneys  in  building,  235,  325,  3*28 
tenants  of  ecclesiastical  property  cannot  in  general  bo  made  dis- 
punishable, 327 
order  of  Court  for  felling  timber  and  investment,  327,  328 
investment  of  timber  moneys,  328 
may  plough  up  ancient  meadow,  when,  328,  329 
incumbent  cannot  open  mines  and  quarries,  329 
unless  with  certain  consents  and  sanctions,  329 
but  may  work  those  already  open  {See  Open  Mine),  329 
assent  to  assurances  by  Ecclesiastical  Commissioners,  329 
injunctions  by  and  against  ecclesiastical  persons,  329,  330 
Court  of  Chancenr  does  not  usually  interfere  in  case  of  church  and 

churchyard,  330 
injunction  against  widow  of  incumbent,  330 
none  at  suit  of  lessee,  330 
prohibition  issues  from  Q.  B.  D.,  330 
apparently  ecclesiastical  persons  are  only  liable  in  civil  courts  for 

dilapidation  of  buildings  and  fences,  and  account  does  not  lie, 

329,  331 
otherwise  where  profits  have  been  received  by  clerk  never  in  fact 

presented,  331 
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EJECTMENT.    (See  Entry.) 

in  Ireland  for  defltroctlon  of  premisos  by  tenant  for  short  term, 

254,  255 
injunction  a^inst  lord  of  manor  ejecting  for  forfeiture,  300,  301 

ELM.    {See  Timber.) 

is  timber  by  Common  Law,  10,  d8 

EMBANKMENT.    (^Sea  Water.) 

ENCROACHMENT.    (See  Common,  Right  oL) 

ENGINE-HOUSES.    (See  Fixtures.) 

authorised  under  Improvement  of  Land  Act,  1804,  363 

S.  L  Acts,  379 
ENJOYMENT, 

of  bog-land,  14,  15 

whether  cutting  for  sale  intended,  14,  15 

covenant  for  quiet  (Conyeyancing  Act),  252 

not  imported  into  licence,  253 

what  user  of  tenement  is  intended,  II,  248,  249 

ENTRY.    (See  Re-entry,  Ejectment.) 

exception  of  trees  gives  right  of  entry  to  show,  sell,  cut,  and  carry 

awa^  at  and  for  reasonable  times,  244,  255 
and  gives  right  to  young  of  birds,  244 
reversioner  may  enter  house  to  inspect  w.,  245 
right  of,  under  Landlord  and  Tenant  (Ir.)  Act,  245,  246 

Irish  Land  Act,  1870,  256 
Land  Law  (Ir.)  Act,  1881,  257 
limited  owner  under  S.  L.  Acts  to  execute  and  repair  im- 
provements, 381 
EO  NOMINE, 

demise  of  specifically  described  tenements  (See  Parcels),  13 — 16, 19, 
29,  34,  40,  133,  139 

EQUITABLE    W.    (See   Ornamental   Trees,   Shelter,  Without   Im- 
peachment), 166—192 
Court  of  Chancery  restrained  legal  power  to  commit  w.,  166 
legal  power  now  abolished,  166 
general  principles,  166,  167,  169, 170 

injunctions  first  granted  against  tenants  after  possibility,  160 
against  tenant  subject  to  executory  devise  over,  164 
equity  restrains  cutting  of  ^  ornamental  treen  **  (q.  v.),  166 
and  the  pulling  down  of  "  houses  "  (q.  v.),  167 — 169 
reinstatement  ordered,  168 

pulling  down  with  intention  of  rebuilding,  168,  184, 190 
using  old  materials  in  rebuilding,  168,  169 
express  liberty  to  build  mav  include  rebuilding,  169 
decree  for  amount  of  benefit  received  from  pulling  down,  169 
trustees  disallowed  expense  of  unnecessary  rebuilding,  169 
house  on  fire  may  be  pulled  down  to  prevent  fire  spreading,  169 
farmhouses  protected,  181 
proceeds  of,  follow  uses  of  settlement,  196,  198 
waster  is  excluded  from  all  benefit,  198 
effect  of  Judicature  Act,  1»73,  s.  25,  198 

ESTOVERS.    (See  Botes,  Common,  Rights  of.  Copyhold.) 
definition  of,  43,  293 
taking  by  copyholder,  45,  292—294 
common  of,  excludes  tenant's  right  to  botes  (See  Common),  52 
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ESTOVERS  (eontiiiued)^ 

copyholder  may  not  generally  top,  293 

probably  may  sell  and  expend  money  in  repairs,  293,  204 

kinds  or  estovers,  293 

taking  excessive,  293,  294,  345,  346 

is  question  for  jury,  293 

injunction  against  taking  excessive,  title  being  doubtful,  345,  346 

ESTREPEMENT, 
writ  of,  4 
meaning  of,  5 
is  obsolete,  4 

EVIDENCE.    (.<?efl  Title.) 

of  meadow  being  ancient,  19 — 28 

ridge  and  furrow  marks,  19 

plough  marks,  22 

lapse  of  time,  with  no  contrary  evidence,  20, 22,  27 

meadow  laid  down  by  life  tenant,  24,  26 

of  custom  of  country,  35 — 37 

local  practice,  35 

custom  need  not  be  immemorial,  36 

personal  practice  not  binding,  36 

principle  of  importation  of  custom  into  contract  of  tenancy,  36 

repugnant  conaition,  37 

in  action  to  ascertain  boundaries,  73 

of  trees  being  timber  by  custom,  101,  102 

judicial  notice  of,  102 

of  mine  being  lawfully  opened,  105,  107 

of  mine  being  abandoned,  109, 110 

local  usage,  110 

of  trees  being  '*  ornamental,'*  175—181 

onus  probandi,  179 

of  ownership  of  boundary  trees,  268 

of  insufficiency  of  security,  286 

that  w.  is  not  against  custom  of  manor,  298 

onus  probandi  in  cases  of  encroachment  and  approvement,  304 

of  title  and  w.  must  be  dear  in  order  to  ground  an  injunction,  3-171 

hearsay  eyidence  in  pressing  case,  341 

EXCEPTION.    {See  Assignment,  Grant.) 

from  assignment  of  whole  term  is  void,  147,  284,  335 

otherwise  where  part  of  term  is  assigned  or  leased,  335 

covenant -not  to  commit  w.  in  excepted  trees,  335,  336 

of  **  timber  trees  and  young  saplings "  does  not  include  decayed 

trees,  94 
of  trees,  excludes  botes,  48,  243 
landlord  must  not  cut  trees  ornamental  to  new  pleasure  ground  laid 

out  by  tenant  with  consent,  135 
of  trees,  gives  right  of  entry  to  sell,  cut,  and  carry  nway,  244, 245, 333 
but  at  and  for  reaponable  times  only,  245,  333 
account  of  trees  felled  refused,  length  of  time,  53,  360 
carries  right  to  the  young  of  birds,  244,  333 
of  plantation,  which  must  still  he  maintained,  construction,  248 
covenant  or  condition  is  not  an  exception,  49 
action  for  cutting,  mitigation  of  damages,  53,  360 
lessee  is  stranger  as  regards  excepted  trees,  285 

EXCHANGE, 

power  of  life  tenant  to  effect,  376,  &c. 
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EXECUTORS.    (See  RsFRSSiorTAnYK} 

EXECUTORY   LIMITATION   OVER, 

catting  down  tensncj  in  fee  or  tail  makes  the  deriaee  unimpeach- 
able, 164,  221 

except  of  eqoitable  w.,  164 

timber  cnt  under  order  of  Court  daring  in&ncj.  Lb  personaltj,  164 

gift  oyer  on  non-payment  of  l^;acies,  Heriaee  allowed  to  cut  timber, 
though  not  in  pomeseion,  164, 165,  205 

restriction  against  catting  timber  is  good,  165,  169 

devisee  is  responsible  for  value  of  materials  of  rained  buildings,  165 

also  for  fines  or  renewals  of  leaseholds  and  copyholds,  165,  236 

clause  of  forfeiture  on  cutting,  ld9 

descent  of  timber  money,  205 

whether  assignee  is  punishable,  161,  221 

devisee  is  not  liable  for  permissive  w.,  223 

tenant  in  fee  simple  subject  to,  may  exercise  powers  given  to  life 
tenant  by  8.  L.  Acts,  386 

EXECUTORY   TRUSTS,  161— 163 

whether  life  estates  should  be  made  disponishable,  161 — 163 

when  tenancy  in  tail  cat  down,  161, 162 

when  reference  to  other  life  estatoji,  161—163 

when  absolute  interest  cut  down,  162 

in  other  cases  the  life  estates  should  be  impeachable,  16:2 

powers  given  to  trustees  to  cut  timber,  163 

discretion  given  to  trustees,  163 

EXILE, 

of  men,  tenants,  &c.,  9 


FARMHOUSE.    (See  Buildin&s,  Houses.) 

PENCE.    {See  Hedge,  Park,  Pbricissivb  W.) 
tenant  mast  f.  against  his  cattle,  61 
unless  lessor  cuts  trees  not  excepted  from  lease,  61 
nor  then,  if  tenant  has  grazing,  61,  62 
or  if  lessor  removes  demised  hedge,  62 
duty  of  agricnltural  tenant  to  repair,  69 
liability  to  person  damnified,  69 
making  new,  formerlv  w.,  69 
compensation  for  making,  70,  253 
prescriptive  obligation  to  repair,  70 
landlord  retaining  adjoining  land,  not  bound  to  fence,  70 
fencing  w.  land  by  trustees,  70 
former  statutory  obligation  to  fence,  70 
compensation  under  Agricultural  Holdings  Act  (q.  v.),  253 
right  of  landlord  to  make  f .  on  fair-rent  holdings  (Ir.)>  257 
stealing,  258 
malicious  injury  to,  258 
incumbent  must  repair,  325,  329 

provision  for  fencing  in  building  conveyance  by  life  tenant,  376 
fencing  and  straigli toning  fences  sanctioned  under  S.  L.  Acts,  379 
destroying  and  perhaps  permitting  destruction  of  park-pale  may 
be  w.  (See  Paek),  10,  41 

FIELDS, 

redivision  of,  authorised  under  S.  L.  Acts,  379 


INDEX.  413 

FINES, 

defeasible  tenant  maj  be  liable  for  f.  on  renewals  of  leaseholds  and 

copyholds,  165,  236 
how  apportioned  between  beneficiaries,  229 

infant's  leaseholds  may  be  sold  where  fines  cannot  be  provided,  230 
on  lunatic's  estate,  when  personalty,  282,  2S:? 
meaning  of,  in  S.  L.  Acts,  371 
on  granting  lease,  to  be  capital  money,  390 

FIB.    (See  Labch.) 

cannot  be  "  seasonable  wood  "  (q.  v.),  66 
but  yet  may  be  ont  by  custom,  81 

FIRE, 

house  on,  may  be  pulled  down  if  necessary,  169 

no  liability  for,  unless  occasioned  by  negligence,  250,  251 

but  copyholder  is  generally  liable  to  repair  damage,  292 

FIRE-BOTB.    (See  Botes.) 
grant  of,  45 

FISH-PONDS.    (See  Spokt.) 
w.  in  destroying,  10,  41 
w.  in  excessive  killing  of  fish,  11,  39 
may  be  erected  by  tenant,  41 
fish,  when  parcel  of  inheritance,  41 
stealing  fish,  41 
malicious  injury  to,  41 
permitting  to  become  foul,  223,  238 

FITNESS.    (See  Wlbsjuxty.) 

FIXTURES.    (See  Fbuit  Trees,  Houses,  Buildings.) 
removal  of,  is  w.,  13, 118 
dovecots,  41 

nurseryman  may  remove  nursery  trees,  96 
what  may  be  removed,  118 
substituted  fixtures,  118 
trade  f.  removable,  119 
agricultural  f.  removable,  119 — 123 
luidlord's  option  of  purchase,  120,  121,  123 
rent  must  be  paid  before  removal,  121, 122 
damage  in  removal  must  be  made  good,  121, 122 
one  month's  notice  must  be  given,  120,  121,  123 
cottage  not  being  fixture  may  be  removed,  169 
malicious  injury  to,  258 
extensive  right  of  incumbent  to  remove,  325 

FLATS, 

the  duty  of  repairing,  220 

FOLD-BOTB.    (See  Botes.) 

whether  claimable,  qu.,  44 

FORFEITURE  OF  COPYHOLD.    (See  Copyhold.) 

injunction  granted  though  f.  not  waived,  298  ;  but  see  321,  342 
otherwise  with  discovery,  342 

whether  remainderman  or  lord  takes  advantage  of,  299 
w.  by  husband,  299 
w.  by  stranger,  299,  300 
relief  from  f.,  grounds  of,  299 — 301 

w.  by  tenant  of  copyholder  does  not  per  ee  cause  forfeiture,  300 
unless  by  direction  of  copyholder,  who  cannot  restrain  his  lessee 
mining  nnder  his  lease,  301 
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FORFBITUBE  OP  COPYHOLD  (eonttnued)— 

injanction  against  lord  seizing  as  forfeited,  SOO,  301 

proceeding  in  ejectment  301 

Xir  before  action  (See  Plxadixg),  301 
it  may  be  relieved  long  after  mftjoritj,  301 
melioration  by  bailding,  297 

exercise  by  life  tenant  of  poirers  nnder  S.  L.  Acts,  not  to  occasion 
forfeiture,  384 

FORMS 

of  declaration,  acconnt  and  inquiry  as  to  new  mines  opened,  109 
of  inquiry  as  to  decaying  trees  proper  to  be  cat,  &c.,  136, 187, 2(>2, 206 

ornamental  timber  (special),  18^ 

(general),  191,  206 

FREEHOLDER.    (See  IvimTtAXC^,  First  Estate  of.) 

FRUIT  TREES  (See  Glkuw,  Plaktixg),  95—97 
were  witbin  statutory  action,  if  iu  garden,  95 
injanction  to  protect,  95 
windfall  of,  95,  96,  251 

uprooted  by  wind,  may  be  cut  by  lessee,  251 
do  not  generally  pass  as  ^*  trees,*'  96,  334 
or  as  *'  wood  and  underwood,"  334 
nnrseryman  may  remove  nursery  trees,  96 
nursery  trees  not  distrainable  for  rent,  97 
compensation  for  planting,  under  Agricultural  Holdings  Act,  97, 253 

by  custom,  97 
allotment  garden,  removal  from,  97 

compensation  for  trees  planted  in,  97,  254 
planted  in  Ireland,  97 
fruit  of,  is  lessee's,  243 

removing  trees  past  bearing,  construction,  247,  248 
stealing,  258 
malicious  injury  to,  258 
copiyholder  entitled  to  fruit,  294 
right  under  inclosure  award,  307 

GAME.    (See  Sport,  Birds,  Dotes.) 

protected  in  statutory  action  of  w.,  39 
when  not  in  warren,  by  Common  Law,  39,  40 
land  overstocked,  40 
injury  by,  40 

GARDENS.    (See  Fruit  Trees,  Market  Garden,  Bushes.) 
statutory  action  lay  for  w.  in,  9,  95 
custom  of  country  does  not  apply  to,  37 
romoying  unexhausted  plants,  38 

compensation  for  making,  under  Agricultural  Holdings  Act  (q.  v.), 

97,  253 
growing  fruit,  Ac,  in  allotment,  254 
stealing  produce,  258 
maliciously  injarint?,  258 
whether  trusteeH  should  maintain,  272 

provision  for  making,  in  building  cjnveyancc  by  life  tenant  376 
authorised  under  8.  L.  Acts,  379 

GATES.    (See  Fence.) 

incumbent  must  repair,  325 

GLEBE.    (See  Ecclesiastical  Holding.) 
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GRANT  (See  Conveyai^ce,  Assignment,  Statute  op  Frauds,  Exception, 

Trees,  Woods),  332—338 
of  described  tenement  by  demise,  imports  obligation  to  preserve 

nature,  13, 19, 1 33 
special  words  of  enjoyment,  constrnotion,  14, 15 
of  meadow,  19.  29,  34 
of  stable  and  coaoh-hoase,  1 33 
warren  demised  as  land,  not  protected,  40 
of  firebote,  45 
of  botes,  insufficiency,  48 
of  liberty  to  take  timber  for  repairs,  55 
does  not  apply  to  wood  not  fit  for  repairs,  57 
does  not  prevent  cutting  wood,  leaving  sufficient,  57 
of  **  all  timber  and  timber-like  trees,  &o."  157,  334 
of  trees,  gives  right  to  enter  and  carry  away,  244,  245,  333 

gives  the  nutriment,  and  profit?,  and  birds,  333 
of  profit  of  land,  whether  soil  passes,  332,  333,  336 
of  land,  &c.,  to  make  best  profit  of  it,  336 
of  vesturam  or  herbagium  does  not  pass  soil,  332,  333 
of  omnes  boscos  or  of  wood  and  underwood  does,  332,  333 
but  not  of  "all  timber  trees"  nor  of  ^  all  saleable  woodn,"  333 
construction, "  excepting  all  timber  and  other  trees,  wood  and  under- 
wood,'* ejusdem  generis,  333,  334 
"wood  and  underwood,"  scattered  trees,  334 
"  timber  trees  and  great  woods  "  does  not  include  under- 
wood and  herbage,  334 
reservation  of  trees,  mines  and  quarries  is  really  an  exception,  334 
exception  of  bodies  of  trees  leaves  right  to  botes  and  shroud,  334 
exception  of  all  woods  and  underwoods,  covenant  that  lessee  might 

take  botes  '*  on  the  aforesaid  premises,"  334 
excepting  '*  that  A.  shall  have  the  shrouds  and  loppings  of  timber 

trees  n>r  life"  prevents  grantee  of  land  cutting  timber  to  any 

extent,  334 
lease  of  land  and  timber,  effect  of,  334,  335 
grant  of  woods  "as  they  have  accustomably  used  to  be  fallen,'*  one 

fall,  3:i5 
grant  of  underwood,  whether  of  whole  interest,  335 
absolute  grant  of  all  woods,  not  cut  down  by  subsequent  words,  335 
a  man  cannot  derogate  from  his  own  grant,  114,  33t},  3i5 

GRAVEL.    (See  MimsBAi^  Botes,  Estovers.) 

cannot  be  removed,  though  penal  rent  fixed,  15 
may  be  taken  as  bote  for  reparation,  43 

GRUBBING  UP, 
hedges,  60,  61 
underwood,  60,  61 
magisterial  precept  to  prevent  (Jr.),  348 — 350 

GUARDIAN.    (See  Infant,  Trustees.) 

in  chivalry,  liable  at  Common  Law,  1,  271 

under  Magna  Carta,  2 
duty  of,  under  Magna  Carta,  2 
Common  Law  g.,  liability  under  Statute  of  Gloucester,  3 
guardianship  forfeited  by  w.,  3,  4,  270 
liability  enforced  against  1.  p.  "  representatives  "  (q.  v.),  271 
cutting  extensively  on  estate  of  tenant  in  tail,  80,  203,  272 
may  open  mines,  107,  273 

may  apply  to  trustees  to  enter  into  possession  of  land,  274 
may  apply  to  Court  to  appoint  trustees,  387 
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HBDGE-BOTB.    {8ee  Botes.) 

passes  by  lease  of  wood,  49 
grant  of  annaal  qaantitj,  52 

HEDGES  (See  Underwood,  Bushes,  Fence),  65—74 

protected  by  ciiatom  of  the  coaatry  ;  tenant  under  notice,  32 

tenant  may  cut  in  accordance  with  good  husbandry,  60,  66 

but  may  not  grub  up  or  injure  stocks  by  cattle,  or  bad  or   too 

frequent  cutting,  60,  61,  67,  68 
general  property  is  in  tenant,  66j  67 
even  when  wrongfnlly  cut,  67 
customary  allowances  for  trimming  and  laying,  68 
duty  of  agricultural  tenant  to  repair,  69 
liability  of  landlord  to  person  damnified,  69 
incumbent  must  repair,  325 

HEIR, 

no  injunction  against,  to  prevent  w.,  where  debt  not  shown  to  be  in 

danger  and  no  fraud,  321,  343 
otherwise  where  in  possession  and  wasting  under  disputed  title,  345 

HIGHWAY.    (See  Roads.) 

trees  planted  for  ornament  may  not  be  removed,  unless  destructive, 
187 

HISTORY  OF  REMEDIES,  1^8 

HOPS, 

compensation  for  planting,  under  Agricultural  Holdings  Act,  97,  253 

HOP-YARD.    {See  Nature  of  Thing  Demised.) 
changed  to  arable,  13,  41 

H0U8E-B0TE.    {See  Botes.) 

HOUSES.    {See  Buildings,  Meliorating,  Equitable  W.,  Permissive  "W., 

Improvements.) 
statutory  action  lay  for  w.  in,  9 
replacing  by  larger,  whether  w.,  10 
alteration  in,  11 

h.  and  garden  converted  into  cemetery,  12,  29 
preferable  to  cultivated  land,  32 

protected  v.  permissive  w.  by  custom  of  City  of  London,  1 
conversion  oi  meadow  into  h.  and  garden,  34 
covenant  to  repair  future,  permits  erection,  131, 1 69 
but  not  so  a  power  to  repair  in  trustees,  314 
melioration  by  building,  138 — 141 
pulling  down  in  order  to  rebuild,  139, 142, 168, 184, 190, 219, 266, 297, 

314 
"  equitable  w."  in  pulling  down  (q.  v.),  167 — 169 
trivial  w.  (q.  v.),  167 
liberty  to  build  includes  rebuilding,  in  absence  of  negative  covenant, 

169 
property  in  materials  blown  down,  194,  207 
right  of  entry  to  view  w.,  245 

powers  of  trustees  in  possession  of  infant's  lands,  274 — ^277 
injunction  against  mortgagor  pulling  down,  288 
injury  to,  magisterial  precept  to  restrain  (Ir.),  348,  350 
improvements  sanctioned  under  Improvement  of  Land  Act  and 

S.  L.  Acts.    (See  Improvements.) 

HUNTING.    (jSfee  Sport,  Propit  a  Prendre,  Game.) 
right  of  landlord  (Ir.),  256,  257 
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HUSBAND  AND  WIPE  (See  Curtesy,  Dower,  Jointress),  268—271 
old  writ  of  w.,  26S 
h.  liable  for  w.  on  wife^s  estate,  268 
whether  wife  coald  formerly  sae  h.  for  w.,  208 
forfeiture  of  wife's  copyhold p,  269 
burden  of  wife's  obligation  to  repair,  269 
b.  liable  for  wife's  torts,  269 

and  for  any  benefit  of  wife's  w.  received  by  him,  269 
statutory  prohibition  of  alienation  by  widow  of  husband's  landf>,  270 
receipt  of  wife,  though  an  infant,  for  sale  moneys  of  timber  and 
underwood  (Omveyancing  Act,  1881),  276 
.  w.  by  h.  on  copyhold  of  wife,  299 
wife  entitled  for  separate  use  may  exercise  alone  powers  of  S.  L. 

Acts,  387 
but  otherwise  entitled,  husband  must  concur,  387 
wife  may  execute  all  deeds,  Ac^  388 
restraint  on  anticipation  is  no  bar  to  exercise,  Ac.,  388 

HUSBANDRY.    {See  Custom  op  the  Country,  Husbandry  Covenants.) 
implied  contract  as  to  good  li.,  13,  32,  35,  }i6 
baa  h.  distinguished  from  w.,  35 
,         obligation  to  observe  local  customs,  32 — 37 
sowing  pernicious  crops,  38 
removing  unexhausted  plants,  38 

coYenant  to  observe  good  h.,  and  not  to  burn  land,  implied  in  statu- 
tory lease  (Ir.),  362 

HUSBANDRY  COVENANTS.  {See  Custom  of  the  Country,  Covenants.) 
breach  of,  in  ploughing  m^ulow,  22,  32 
when  enforced  against  a  tenant  holding  over,  32,  33 
market-gardening,  whether  permissible,  33 

IMMATURE  TREES  {See  ThinhinoX  181—183 

injunction  against  cutting  i.  underwood,  59, 183 

Lord  Hardwicke's  opinion,  181  ;  but  see  p.  lH8 

improper  cutting  restrained,  182 

"  trivial »  w.  (q.  v.),  184 

wrongfully  cut  by  termor  of  "rents  and  profits,"  188 

co-tenant  may  not  cut,  265.    {See  Tenant  in  Common.) 

IMPEACHMENT  OP  W.    {See  Without  iMPEAcnMENT.) 

IMPOUNDING.    {See  Compensation.) 

IMPROVEMENTS.    (See  Capital,  Investment.) 

timber  money  may  be  laid  out  in  permanent,  206,  310 

permanent  i.  made  under  mistake  of  title,  230 

for  purpose  of  letting  house,  under  S.  L.  Act,  18'^2,  s.  13,  230 

sanctioned  under  L.  C.  C.  Act,  1845,  233,  234 

trustees  with  power  to  invest  in  land  (Ir.),  235 

limited  owner  to  be  impeachable  of  such  improvements,  235 

capital  may  be  expended  on  principle  of  salvage,  230—232,  236,  238 

in  building,  Ac.y  when  trustees  have  power  to  invest  in  land,  236 

right  of  trustee  who  has  bon^  fide  executed  improvements,  236 

made  by  landlord  on  fair-rent  holdings  (Ir.),  increased  rent,  257 

contribution  between  co-tenants,  266.     (See  Tenant  in  Common.) 

on  lunatic's  estate,  may  be  charged  thereon,  280 

on  mortgaged  estate,  how  allowed  to  mortgngee,  289 

made  by  waster  may  obviate  account,  354 

2  B 
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IMPROVEMENTS  (eonitnuedy- 

list  of,  for  which  ooinpeitpatioii  most  be  given  nnder  Agricultnral 
Holdings  Act  (q.  v.),  253 
for  which  compensation   mnst  be  given  under  Allotment 

Acts,  254 
authorised  under  23  &  24  Vict.  c.  153  (Ir.),  262 

under  Improvement  of  Land  Act,  1864^  362,  363, 

381 
S.  L.  Acts,  378—381,  392,  394 
where  there  is  a  trust  for  lale,  389 

scheme  to  be  submitted  to  trustees  or  the  Court,  379,  380 
but  Court  may  order  payment  though  scheme  not  Huhraitted,  395 
tenant  for  life  may  concur  with  others  in  making,  380 
must  maintain  and  insure  improvements,  380 
dwellings  for  the  working  classes,  392 
additional  building  improvements  authorised  in  1890,  394 

INCOME 

includes  rents  and  profits  under  S.  L.  Acts,  371 

INDEMNITY.    {See  Account,  Compeitsatton.) 

limited  owner  must  indemnify  reversioner  who  renews  leaseholds 

with  his  privity,  241,  242 
see  generally  Trustee  Act,  1893,  c.  53,  s.  45 

INFANT  (See  Guardian,  Tenant  in  Tail),  271—277 
heirs  of  cestnis  que  une,  5 

subject  to  gift  over,  timber  mnst  not,  in  general,  be  cut,  6i 
tenant  in  tail,  timber  is  alienable,  80,  203,  272,  273 

mines  may  be  opened,  107,  273 
timber  cut  under  order  of  Court  descends  as  personalty,  164,  205 
trustees  with  overriding  trust  should  not  deprive  i.  of  all  income,  189 
tenant  in  tail  in  possession,  Court  orders  cutting  in  due  course,  203, 

271,272 
in  remainder,  only  decaying  and  injurious  trees  will 
be  cut,  203,  204,  271 
powers  of  trustees  to  manage  e^ftates,  under  Conveyancing  Act, 

1881,  204,  271,  274 
estate  of  infant  en  ventre  sa  mhre  protected  by  injunction,  272,  343, 

344 
devise  to  children  "  living,"  348,  344 
power  of  trustees  when  infant  in  co-tenant,  276 

for  infants  under  S.  L.  Acts,  387 
expenditure  on  infant's  property  charged  on  hiu  inheritance  in  case 

of  salvage,  230,  231,  232,  236,  238 
leaseholds  may  be  sold  in  emergency,  230,  231 
mortgage  for  repairs,  with  power  of  sale,  231 
benefit  of  infant  only  will  be  considered,  231 — 233 
accumulations  during  minority  will  not  be  expended  in  ordinary 

repairs,  231 
what  building  allowed  under  power  to  invest  in  land,  232 
loan  to  farmer- tenant  sanctioned,  232 
contemplated  expenditure  will  be  sanctioned,  233 
trustees  maintaining  premises,  eardena,  &o^  272 
whether  mansion  house  should  be  let,  272 
paying  off  incumbrances,  272 
compromise  sanctioned,  273,  312 
relieved  after  full  age  from  forfeiture  of  copyhold,  301 
trustees  allowed  for  all  proper  expenditure,  308 
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INHEBTTANCE.    (See  Capital,  Trivial  W.) 

damage  to,  essential  to  constitute  vf.,  6^,  125 — 129,  340,  342 

damage  too  remote,  long  term,  84, 128,  139 — 141,  :J40 

(As  to  enlargement  of  long  term  into  fee  simple,  see  Conveyancing 

Act,  1881,  s.  65.) 
coropnUory  grant  of,  to  tenant  of  renewable  leaseholds  (Ir.),  261 
any  person  interested  in  inheritance  may  bring  action  for  default  or 

act  nnder  S.  L.  Acts,  381 

INHERITANCE,  first  estate  of  (See  W.  bt  Stranoeb,  WikdfallX  193— 
210 
legal  owner  of,  is  entitled  to  proceeds  of  w.,  193, 196 
bis  remedies,  193 
exceptions  to  rule,  195, 196 

where  severance  in stifiable,  proceeds  should  be  invested,  196, 197 
BO  where  w.  is  collusive,  195,  199 — ^201 
or  eonitoble,  195, 196,  198 

or  where  severance  is  nnder  order  of  Court,  195,  201 — ^206 
"  windfalls"  (q.  v.)  of  timber  belong  to.  206—210 
w.  by  stranger  belongs  to,  284 

INJUNCTION  (See  Account,  Rbmedt,  Ac.),  339—350 
provision  in  Judicature  Act,  1871),  339 
may  be  obtained  by  any  person  interested  in  reversion,  26,  339,  340, 

342,  381 
by  whom  in  particular,  339,  340 

insuflBciency  of  interest  (See  Inhkritahcb,  Trivial  W.),  340 
no  injunction  where  estate  and  interest  of  waster  terminated  before 

action,  340 
w.  must  be  either  committed  or  threatened,  340,  341 
what  is  sufficient  threat,  340,  341 
cessation  of  w.  will  not  prevent  injunction  going,  341 
proof  of  w.  and  title  must  be  clear,  341 
title  disputed,  63,  298,  341,  345—347 
ex  psrte  injunction,  where  danger  imminent,  342,  344 
ana  on  hearsay  evidence,  341 

may  be  granted  though  other  remedies  available,  298,  321,  342 
actual  wasters  must  be  partiep,  342 
whether  injunction  should  go  against  tenant  not  actually  wasting, 

342 
injunction  granted  against  tenant  not  a  party,  342 
by  purchaser  with  notice,  against  future  w.  {tiee  Purchabkr),  12, 

to  prevent  alteration  of  described  tenement,  13 
cutting  immature  underwood,  59,  183 

trees,  181—183 
not  granted  against  cutting  underwood  where  title  disputed,  63, 

346 
in  case  of  *'  trivial  w."  (q.  v.),  126, 127, 131,  298 
"  meliorating  w.**  (q.  v.),  342 
unless  coupled  with  intention  to  do  more,  126,  340 
refused  where  reversioner  stands  by,  &c.  (See  Acquieboenob),  135, 

298,  342,  343 
granted  to  restrain  cutting  of  excepted  trees,  ornamental  to  new 

pleasure  ground  laid  out  by  tenant,  135 
damages  may  be  given  in  lieu  of,  168,  352 
confined  to  actual  w.  proved,  181,  341 
no  injunction  against  permihsive  w.,  221.  &c.,  224 
unless  in  breach  of  implied  contract,  224,  241 

2  E  2 
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INJUNCTION  (conUm^ed)— 

or  of  express  contract,  246,  342 

against  interference  with  sporting  rights  {See  Sport),  252 

none  against  co-tenant  exercising  ordinary  rights  of  ownership,  264, 

266 
except  against  destrnctive  w.,  263,  &c. 
and  where  waster  is  insolvent,  259,  266,  321 
where  an  unfulfilled  covenant  for  jointure,  271 
to  protect  estate  of  infant  en  ventre  sa  m^re,  272,  343,  344 
against  mortgagor  with  insufficient  estate,  286^288 
against  purchaser  who  has  not  paid  (See  Purchaser),  289,  290,  344 
does  not  constitute  taking  possession  of  mortgaged  premises,  290 
in  foreclosure  decree,  usually  only  if  defendant  appears,  290,  291 
against  w.  on  copyhold,  296,  298,  299 
though  forfeiture  not  waived,  298 ;  but  see  321,  342 
in  voluntary  w.  proof  is  on  defendant,  298 
against  lord  illegally  seizing  as  forfeited,  300 
none  against  heir  generally,  321,  343  ;  but  see  345 
against  tenants  of  ecclesiastical  property,  though  nominally  dis- 

pnnishable,  327 
by  and  against  ecclesiastical  persons,  329,  330 
Court  of  Chancery  does  not  generally  interfere  in  case  of  church 

and  churchyard,  330 
unless  to  enjoin  pendente  lite,  330,  343 
but  writ  of  prohibition  may  issue  from  Q.  B.  D.,  330 
to  preserve  property  during  action,  343,  348 

as  to  which  it  is  premature  to  take  decree,  343 
procedure  where  no  account  asked,  343 
m  lunacy,  how  entitled,  344 
undertaking  in  damages  must  cover  rights  of  purchaser  of  timber, 

the  sale  of  which  is  restrained,  344 
as  between  partners,  345 
excessive  user  of  legal  right  (See  Botbs),  347 
perpetual  injunction  in  clear  case,  348 
balance  of  convenience,  339,  348 

magistrate's  precept  to  restrain  w.  in  Ireland,  348 — 350 
receiver  may  apply  for,  350 
claimant  by  legal  title  must  be  prompt,  359 
injunction  against  trespasser,  345 — 350 
none  against  possessor  except  in  cases  of  destructive  w.,  345 
pulling  down  house,  stripping  estate  of  timber,  345 
taking  minerals,  346 
decision  in  Lowndes  v.  Bettle,  346,  347 
against  continuing  trespass,  347 
claimant  out  of  possession  must  be  prompt,  359 

INJUEIOUS  TREES, 

trees  i.  to  other  trees,  cut  under  "order  of  Court"  (q.  v.),  186,  202 

cutting  ratified,  187     / 

out  on  lunatic's  estate,  are  personalty,  279,  280 

INSOLVENCY 

as  ground  for  injunction,  259,  266,  286,  321 

INSURANCE, 

tenant  is  under  no  liability  to  expend  i.  moneys,  223 

power  of  trustees  in  possession  of  infant's  estates,  275 

general  power,  Trustee  Act,  1893,  c.  53,  s.  18 

power  of  mortgagee,  367 

tenant  for  life  must  insure  improvements  made  under  S.  L.  Acts,  380 
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INTEREST.    (See  Accoumt,  Oompbnbatioh.) 

not  asked  for  at  making  of  orif^inal  decree,  355,  360 

4  p.c.  from  death  of  waster,  169,  199,  355 

disallowed  on  gronnd  of  lapse  of  time,  196,  354,  355 

of  proceeds  of  jadicious  cutting  given  to  tenant  for  life,  196,  204 

not  given  on  w.  which  has  been  ratified,  197 

from  filing  bill.  200,  355 

INVESTMENT.    (See  Improvements.) 

of  proceeds  of  timber  cut  under  ^'  order  of  Court "  (q.  v.),  195, 202, 206 

collusive  w.,  195,  200 

equitable  w.,  195, 196,  198 

justifiable  severance,  196,  197 
in  lands,  206 

in  discharging  incumbrances,  206 
in  permanent  ** improvements''  (q.  v.),  206,  233 — 236 
under  L.  C.  C.  Act,  1845,  233,  234 

under  powers  to  invest  in  land,  what  i.  sanctioned,  232 — 236 
statutory  power  in  Ireland,  235 
bj  trustees  of  proceeds  of  timber  and  underwood  cut  under  powers 

of  Conveyancing  Act,  1881,  275 
of  lunatic's  property,  descent  to  be  preserved,  279 
of  ecclesiastical  capital  in  building  and  otherwise,  235,  325,  328 
of  capital  money  under  S.  L.  Acts  (See  Improvements),  377 — 381 
,      ,  Trustee  Act,  1893,  377 

certain  mines,  minerals,  and  easements  may  be  purchased,  377,  378 
of  capital  money  where  there  is  a  trust  for  sale,  389 

IREIGATION.    (flfee  Water.) 

JOINT  TENANTS.    (See  Tenants  in  Common.) 

JOINTEESS  (See  Dower,  Husband  and  Wipe),  270,  271 

construction  of  power  to  raise  money  out  of  "  rents  and  profits '' 

(q.  v.),  188 
may  obtain  injunction  against  w.,  270 
where  tenant  after  possibility,  159,  161,  270 
in  tail  may  commit  w.,  270 
injunction  against  j.,  271 
none  granted  where  unfulfilled  covenant  for  jointure,  271 

JUDICATURE  ACT,  1873,  s.  25,  doubtful  effect  of,  198 

JUDICIAL  NOTICE 

of  special  trees  being  timber  by  custom,  102 

JUDICIOUS  CUTTINQ,  • 

tenant  for  life  entitled  to  interest  on  proceeds  of,  196,  204 

unimpeachable  tenant  entitled  to  capital,  204,  205 

,i 

JUSTIFIABLE  W.    (See  Trivial,  Title,  Meliorating.) 

KILNS, 

''        sanctioned  under  Improvement  of  Land  Act,  1864,  363 

8.  L.  Acts,  379 

LABOURERS.    (See  Cottages.) 

LACHES.    (See  Account,  Acquibscenck,  Interest.)         .       •• 
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LAKK    (See  Watbb.) 

permitting  L  to  become  foal,  not  within  implied  ooatract  to  repair 

223,238 
aooommodation  worka  on,  anthorised  under  S.  L.  Aot^  379 

LAND.    (See  Meadows,  Minerals,  Botes.) 
statutory  action  laj  for  w.  in,  9 
submerging  or  surrounding,  10,  18 
separately  disposed  of,  from  minerals,  114,  310,  311 
changing  lana  into  wood,  134 

warping  L,  compensation  for,  under  Agricultural  Holdings  Act 

(q.  v.),  253 
authorised  under  S.  L.  Acts,  378,  379 
injuring  (Ir.),  magisterial  precept  to  prevent,  348 — 350 
meaning  of,  in  S.  L.  Acts,  370,  371 

LAND  COMMISSIONERS, 

meaniuff  of,  in  S.  L.  Acts,  371 

approvM  of  expenditure  of  capital  under  S.  L.  Acta,  379,  380,  385 

^oard  of  Agriculture  now  are,  52  &  53  Vict.  c.  30,  s.  2  (1)  (b) 

LANDLORD, 

when  liable  to  person  damnified  for  non-repair,  69 
bound  by  his  lease,  though  it  allows  w.,  114,  301 

LANDLORD  AND  TENANT.  (See  Entry,  Agricultural  Holdings  Act.) 
relationship  of,  imports  observance  of  local  husbandry  customs,  13, 

34,  35,  36 
landlord  overstocking  with  game,  40 
statutory  right  of  tenant  over  bog-land  (Ir.),  54 
right  to  botes  restricted  in  Ireland,  54 
maintenance  of  "  boundaries  "  (q.  y.\  70—74 
1.  cannot  disaffirm  lease,  114,  301 
1.  cannot  fell  trees  during  tenancy,  243,  244,  334 
whether  reserved  plantation  is  to  be  maintained,  construction,  248 
injury  to  sporting  rights  {See  Sport),  251 
improvements  on  agricultural  holdings,  253 
disturbance  under  Irish  Land  Act,  1870,  255 
rights  of  ownership  in  Ireland,  exercise  of,  256 
tenant  of  fair-rent  holding  may  be  ejected  for  certain  w.,  25>$ 
rights  of  ownership  over  fair-rent  holding,  exercise  of,  236,  257 
malicious  injury  by  tenant,  258 
rights  of  perpetual  tenant  (See  Renswablb  Leaseholds),  258 — ^261 

LAEOENY 

of  trees,  shrubs,  fences,  vegetable  produce,  and  minerals,  258 
of  doves,  pigeons,  and  fish,  41 

LARCH.    (See  Fir.) 

cannot  be  seasonable  wood,  66 

but  yet  may  be  cut  by  custom,  81, 89,  207 

usual  course  of  management  of  1.  estate^  208 

LEASK    (See  Power,  Building  L.,  Agricultural  L.,  Mining  L.) 

under  Settled  Estates  Act,  1877,  of  mines,  114,  and  of  lands,  ss.  46 — 54 

under  S.  L.  Acts,  1882-1890, 114,  372—376 

of  a  house  by  tenant  for  life  (permissive  w.)  under  S.  E.  Act,  1877, 

218 
of  land  and  timber,  effect  of,  334,  335 

lessee  of  tenant  for  life  under  S.  L.  Act?,  protected,  384,  385,  393 
lease  for  twenty-one  years  under  S.  L.  Act,  1890,  must  not  exempt 

from  punishment  of  w.,  393 
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LEASE   OF    SETTLED   ESTATES.    (See  Lease,  Tenant  fob  Life, 
Powers,  <fec.) 
agricaltaral  lease  ander  23  &  24  Viot.  c.  153  (In),  362 
bailding  lease  under  23  &  24  Viot.  o.  153  (Ir.),  362 
agricaltaral  or  oooapatioa  lease  ander  Settled  Estates  Act,  1877^  364 
mining  lease,  lease  of  rights  or  easements,  364 
repairing  lease  and  building  lease,  364 
reservation  of  proportion  of  rent  on  mining  lease,  36  (< 
felling  trees  not  to  be  aatborised  farther  than  necessary,  364 
under  S.  L.  Acts,  372—376 

LEASEHOLDS.     (See  Repairs,  Trustee,  Permissive   W.,  Renewable 
Leaseholds.) 

LEGAL  PBRS05^AL  REPRESENTATIVES.    (See  Rkpreskntatives.) 

LEGAL    PaOGEB DINGS.      (See    Agoount,    Injunction,    Receiver, 
Remedy,  &c.) 

LESSEE.    (See  Landlord  and  Tenant,  Tenant.) 

LESSOR.    (See  Inheritance,  First  Estate  of,  Landlord,  ice.) 

LICENCE.    (See  AcguiBSCKNCE,  Grant,  Profits.) 
reservation  of  penal  rent  is  not,  29 
not  generally  ezclasive,  336 

bat  it  may  be  in  terms,  or  from  circa mstanoes,  336 
and  if  so  confers  right  of  property,  336 
construction  of  licence,  337 
life  tenant  may  1.  copyholder  to  lease,  375 

LIGHTNING.    (iSfes  Accident.) 

LIMITATION  OP  ACTIONS.    (See  Statutes  of  L.) 

lapse  of  twenty  years  in  case  of  meadow  lands,  Id — 28 

LIMITED   OWNERS.    (See  Tenant  for  Life,  &c.) 

who  are  to  have  powers  of  tenant  for  life  under  S.  L.  Acts,  386,  387 
tenant  in  tail,  386 

after  possibility  of  issue  extinct,  386 
fee  simple  with  executory  limitation  over,  386 
person  entitled  to  base  fee,  386 
tenant  for  years  (not  at  rent)  terminable  on  life,  386 
for  another's  life  (not  at  rent),  386 
by  the  curtesy,  38iS 
person  entitled  for  life  to  the  income  of  land,  386 

LOCKE  KING'S  ACT.    (flfea  Descent.) 

LONDON, 

w.  in  houses  by  custom  of  the  City,  liability  for,  1 

LONG  TERM.    (iS^se  Inheritance.) 

as  to  enlargement  of.    (See  Conveyancing,  &o.  Act,  1881,  s.  65.) 

LOPPING.    (See  Botes,  Estovers.) 
of  trees  is  w.,  4& 
unless  for  lawful  botes,  ib.  293 
whether  justifiable  as  good  husbandry,  45,  46 
special  grant  of,  49 
prevents  the  felling  of  the  trees,  53 
whether  included  m  royal  grant  of  wood,  52 
copyholder  may  lop,  293 
in  exerci^'e  of  right  of  common,  302 
by  incumbent,  326 
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LUNATIC,  277— 283 

Statata  Prerogativa  Kegis,  277 

meaning  of  w.,  is  destrnction  only,  278 

oommittee  not  liable  for  management  as  absolute  owner,  278 

may  cut  for  repairs,  278 

and  must  not  bay  wood,  if  safficient  botes,  278 

is  proper  person  to  protect  estate,  278 

bat  should  have  leave  of  Judge  in  Lunacy,  278 
Court  may  order  n&oney  to  be  raised  for  benefit  of  lunatic,  280 
permanent  improvements  may  be  charged  on  estate,  280 
powers  of  CQmmittee.under.  order  of  ladge,  281,  282,  311 

a.  L.  Act,  388 
conversion  (See  Descent),  278—280 
nature  of  property  will  be  preserved  by  Court,  279 
no  charge  for  ordinary,  repairs,  279 
proceeds  of  timber  will  not  be  preserved  as  realty,  unless  ordered 

at  the  time,  279 
nor  if  timber  is  too  old  or  injorious  to  other  timber,  279,  280 
statutory  preservation  of  nature  of  property,  282,  283 

MAGISTEATE. 

may  issue  precept  to  restrain  w.  in  Ireland,  348 — 350 
summary  remedy  for  certain  w.  in  Ireland,  25^  255 

MAGNA  CARTA, 

liability  of  and  remedies  against  guardians  in  chivalry,  2 

MALICIOUS  INJURY 
by  tenant,  258 
by  stranger,  41,  258 

MANAGEMENT.    {See  Trustees.) 

whether  trustees  have  powers  of,  as  against  c.  q.  t.,  225, 226 

directions  to  repair  out  of  rents  and  profits,  238 — 241 

large  powers  given,  effect  of,  240,  241 

powers  of  trustees  when  in  possession  of  infant's  estates,  274 — 277 

powers  of  committee  under  order  of  Judge,  281,  282 

MANOR.    (See  Copyhold,  Common,  Right  of.) 
meaning  of,  in  S.  L.  Acts,  371 

MANSION  HOUSE,    (fifee  Building,  House.) 

restricted  power  of  sale  and  leasing  by  tenant  for  life,  375,  376 
rebuilding  of,  under  S.  L.  Acts,  394 

MAPLE, 

protected  when  standing  for  defence  or  shelter  of  house  or  cattle,  10 

MARKETS   AND  MARKET-PLACES, 
authorised  under  S.  L.  Acts,  379 

MARKET-GARDENING, 

permitted  by  custom  of  neighbourhood,  33 

MARRIED  WOMAN.    {See  Husband  and  Wife.) 

MAST.    {See  FfiUiT.) 

MEADOW.    {See  Grant,  Pasture.) 

land  demised  as,  protected,  13,  19,  29,  34 
preference  for  arable  in  old  times,  30 — 32 
protected  by  the  custom  of  the  country,  32,  &c. 
converted  into  house  and  garden,  34 

compensation  for  making  water  meadows  under  Agricultural  Hold- 
ings Act  (q.  v.),  253 
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MEADOW  (ANCIENT),  (See  Husbahdey   Covenants,  Custom  op   the 
Cototkt),  18—32 
what  is,  18, 19 

statatory  action  lay  for  ploughing,  9 
w.  in  plonghing,  10, 134 
evidence,  19 

lapse  of  time  and  no  contrary  evidence,  20,  22,  27 
laid  down  by  life  tenant,  24 

melioration  of,  by  ploughing  up,  21,  25,  26,  135 — 138 
ploughing,  as  affecting  evidence  of  title,  18,  25 
penal  rent,  reservation  of,  on  ploughing,  is  not  a  licence,  2i) 
United  States  law,  29 

meadow  changed  into  hop-garden  or  orchard,  135 
unihipeachable  tenant  may  plough  (See  Without  Impeachment),  147 
co-tenant  ploughing,  265 
incumbent  will  not  be  restrained,  328,  329 
melioration  by  draining  and  sewering,  10 

MELIORATING  W.  (i8fee  Damages,  Building  Lease,  Trivial  W.),  134— 

144 
punishable  in  statutory  action,  9 
oy  draining  or  sewering  meadow,  10,  18,  135 
law  as  to,  not  applicable  where  nature  of  premises  specified  in 

demise,  13, 16 
by  ploughing  mossy  meadow,  21,  25,  26,  135 — 138,  32b 
by  market-gardens  and  appropriate  houses,  33 
by  stubbing  bushes,  &c.,  68,  69,  134 
by  buUding,  126, 138—141,  297,  298 

old  law,  134 
statutory  powers  of  granting  building  leases,  &c.,  141 
m.  should  be  pleaded,  141 

meadow  changed  into  hop-garden,  or  orchard,  135 
burning,  <fec.,  down-land,  136 
commoner  may  not  trench,  136 

making  profit  by  cutting  turf  and  laying  down  in  grass,  136, 137 
whether  tenement  is  meliorated  or  not  is  question  of  fact,  138,  29^ 
pulling  down  in  order  to  rebuild,  139,  142,  168, 184, 190, 219, 266, 297 
altering  nature  of  tenement,  139 
letting  charity  land  for  building,  141 
account  refused,  143 
covenant  to  repair  improvements  or  future  buildings  may  allow 

new  buildings,  131,  246 
removing  stones  and  turves  for  better  cultivation,  296,  298 
melioration  of  copyhold,  296 — 298  . 
ploughing  ancient  meadow  by  incumbent  for  purpose  of  laying 

again,  328,  329 

MILL.    (See  Nature  op  Thing  Demised.) 
conversion  of,  9,  134, 135 
compensation  for  flax  scutching  mill,  255 
erection  of,  on  copyhold,  298 
sanctioned  under  Improvement  of  Land  Act,  1804,  36!^ 

S.  L.  Acts,  379  ' 

MINERALS  (See  Account,  Mines),  103—117 
may  be  taken  for  reparation  of  house,  103 
for  cultivating  land,  103,  105,  259 
deposited  in  bed  of  stream  or  pool,  105 
reservation  of  royalties  includes  minerals,  107- 
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MINERALS  (carUvnuedy- 

Beparatelj  disposed  of  by  trastees,  114,  310,  311 

bj  life  tenant,  376 
what  are  m.,  116, 117 

what  are  within  Waterworks  Clauses  Act,  1H47,  s.  18, 117 
reservation  of,  whether  inconsistent  with  particular  custom,  37 
purchased  under  L.  C.  C.  Act,  1845,  rif^ht  of  unimpeachable  tenant, 

161 
unimpeachable  tenant  digging  and  carrying  awaj  brick-earth,  167 
right  of  landlord  in  Ireliuid  to  take,  making  amends,  256 

in  fair-rent  holding,  256,  257 
stealing,  258 
malicious  injury  to,  25R 

powers  of  trustees  in  possession  of  infant's  lands,  274 — 277 
rights  under  inclosure  award,  306 
trustees  should  not  purchase  generally,  309,  310 
but  capital  may  be  invested  in  certain  mines  under  S.  L.  Acts,  377, 

378 
taking,  may  be  restrained  where  title  disputed,  346,  347 
raised  by  co-tenant,  264 
by  innocent  trespasser,  352,  353 
account  against  mortgagee,  353 

may  be  used  under  ImproTement  of  Land  Act,  1864,  363 
meaning  of,  in  S.  L.  Acts,  371 
may  be  used  in  executing  improyements  under  S.  L.  Acts,  379,  381 

MINES  {See  Minerals,  Opbn  Mine),  103—117 
tenant  must  not  open,  103 
but  may  work  open,  103,  104 
if  he  is  lessee  of  **  all  mines  "  he  may  open,  104 
but  not  if  lessee  of  "land  and  mines,"  104 
nor  where  common  power  of  leasing,  112 
unless  there  are  no  open  mines,  104 
timber  for  use  in  mines,  construction  of  grant,  105 
tenant  in  tail  may  open,  107 
owner  of  inheritance  may  open,  105 
widow  has  right  of  dower  out  of,  107, 108 

{»ower  to  trustees  to  work,  gives  income  to  life  tenant,  108 
ife  tenant  entitled  to  rents  and  profits  until  trust  for  sale  executed, 

may  work  open  m.,  but  not  open  fresh  mines,  108, 109 
mortgagee  may  work  open,  107 
it  is  w.  to  break  down  barriers,  109 
evidence  of  mines  being  abandoned,  109, 110 
new  shafts  may  be  sunS:,  111 
whether  new  vein  may  be  worked.  111,  112 
law  of  Scotland,  112 

surface  rent  belongs  to  life  tenant,  114,  352 
Irish  Statute,  114—116 
right  to  work  excepted  mines,  115, 116 

unimpeachable  tenant  may  open  (See  Without  Impeachment),  147 
mines  on  fair-rent  holdings  (Ir.)  reserved  to  landlord,  257 
powers  of  trustees  in  possession  of  infant's  lands,  274 — 277 
under  S.  L.  Act,  387 
committee  of  lunatic,  281,  282 

under  S.  L.  Act,  388 
right  of  mortgagee  in  possession,  288,  289,  367 
income  pending  foreclosure,  whether  capitalised,  290 
successive  trespass  by  mortgagor  and  mortgagee,  290 
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MINES  (conivnued)— 

neither  lord  of  manor  nor  cop/holder  has  righb  to  mine  apart  from 

custom,  294—297 
right  to  work  on  "  eoclesiastioal  holdinfSf "  (q.  T.)f  329 
lease  of,  under  Settled  Estates  Aot,  1877,  364 
liberty  to  mine  includes  felling  of  interfering  trees,  247,  33(5,  364 
meaning  of,  in  S.  L.  Acts,  371 
development  of  mines,  authorised  under  S.  L.  Acts,  379 

MINING  LEASE 

under  Settled  Estates  Act,  1877,  b64 
meaning  of,  in  S.  L.  Acts,  371 
under  S.  L.  Acts,  372—376,  393 
part  of  rent  to  be  set  aside,  374 
grant  of  easements  neoeasary,  371,  376 

MINING  PUEPOSES, 

meaning  of,  in  S.  L.  Acta,  371 

MISTAKE  OF  TITLE, 

permanent  improvements  made  under,  230 

MORTGAGE,  286—291 

power  to,  does  not  give  power  to  cut  timber,  ^.,  288 

MORTGAGEE,  286-291 

may  work  open  mines,  107 

in  possession  must  compensate  allotment  tenant,  when,  254 

rights  of  m.  in  possession,  under  Conveyancing,  &o.  Act,  1881,  291, 

367,  Ac. 
application  of  timber  money,  288,  289 
cutting  timber  and  opening  mines,  288,  289 
must  account  for  all  receipts,  288,  289 
but  not  allowed  for  losses,  289 
not  bound  to  maintain  in  equally  good  repair,  289 
how  allowed  for  lasting  improvements,  289 
income  pending  foreclosure,  whether  capital,  290 
injunction  is  not  a  taking  of  possession,  290 
trespass  on  adjoining  mines,  290 
out  of  possession,  who  permits  mining  (unauthorised),  is  disallowed 

costs  of  severance,  &k\,  289,  353 
in  possession,  mining,  353 

statutory  powers  of  leasing,  365 — 367 
right  of  impounding  interest  of  c.  q.  t.  is  valid  against  liis  incum- 
brancers, 290,  356 
no  injunction   against  w.  in  foreclosure  action  unless  defendant 

appears,  290,  291 
grantee  of  rent-charge,  has  what  remedies,  291  ;  and  charge  of 

portions,  ordinary  profits  being  insufficient,  may  be  realised  out 

of  mines  and  timber,  291 
otherwise  where  security  sufficient,  291 
statutory  powers  of  sale,  insurance,  appointing  receiver,  and  selling 

timber,  367—369 
dealing  with  life  tenant  under  S.  L.  Acts,  protected,  384,  385 

MORTGAGOR,  286-291 

when  restrained  from  cutting  nnderwood,  63,  286 

not  usually  so  restrained,  63,  266 

as  to  operation  of  Locke  King's  Act,  242 

may  cut  timber  and  open  mine^,  286 

onlesB  security  deficient,  286,  291 
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MOBTGAGOB  (continued)— 

evidence  of  insafficienc^,  286,  287 

inj unction  against  palling  down  house  after  decree  nisi,  288 

trespass  on  adjoining  mines,  290 

purchaser  who  has  not  paid,  will  be  restrained  frt)m  w.,  289, 200, 344 

in  possession,  statutory  powers  of  leasing,  365 — ^367 

NATUBE  OF  THING  DEMISED, 
changing,  10, 12, 18, 134 
house  and  garden  changed  to  cemetery,  12 
specific  description  of  parcels  prevents  alteration,  13 — 18 
even  for  meliorative  results,  13,  16  ;  but  see  p.  139 
building  on  agricultural  holding,  16 — 18 
grant  of"  meadow  "  specifically,  19,  29 
United  States  law  as  regards  agricultural  w.,  29,  30 
limited  owner  has  no  right  to  alter  (See  Ornamental  Tb££»),  171 

NATUBE  OP  W.,  9 

NEGLIGENT  W., 

tenant  may  be  liable  for  fire  occasioned  by  negligence,  211,  250 
but  see  Countess  of  Slirewsbury's  Case,  p.  262  (tenant  at  will) 

NEXT  FBIEND.    {See  Guardian,  Infant.) 

of  infant,  may  apply  to  trustees  to  enter  into  possession  of  estates,  274 
may  apply  to  Court  to  appoint  trustees,  387 

NOTICE, 

purchaser  with  n.  of  i>ast  w.  may  restrain  future  w.,  19 

lessee  with  n.  of  overriding  trust  may  be  restrained  from  committing 

w.,31§ 
tenant  for  life  must  give  to  trustees,  of  intention  of  exercising  powers 

under  S.  L.  Acts,  383 
but  notice  may  be  general  and  may  be  waived,  390 

NUBSEBYMAN, 

right  of,  to  remove  trees,  96,  97 
trees  not  distrainable  for  rent,  97 

OAK.    (See  Timber.) 

is  timber  by  Common  Law,  10,  98 
when  it  should  be  cut,  50 
termor  not  entitled  to  bark,  50 
action  for  value  of  bark,  50 

OPEN  BOG, 

what  is,  14 
rights  of  lessee,  14 

OPEN  MINE.    (iSee  Minerals,  Mines.) 
what  is,  106 

must  have  been  worked  for  profitable  purpose,  105,  106 
so  of  a  quarry,  106 
onus  of  proof  of  lawful  opening,  107 
owner  of  inheritance  may  open,  105,  107 
contract  to  lease  mine,  108,  112 
preparations  to  open,  insufficient,  108 
abandoned  mine  is  not  *'  open,"  109 
evidence  of  abandonment,  109, 110 
local  usage  proving  abandonment,  110 

fewer  to  lease,  does  not  justify  lease  of  unopened  mines,  112 
rish  Statute,  115 


IXDEX.  429 

OPSN  MINE  (amiinuedy-- 
r         Rrmvel  pit  opened  bj  order  of  angisirmtefl  is  not  "  open  "  so  as  to 
affect  rii^htfl  of  limited  owner  to  work  independent! j,  329 
where  oonl  has  been  gotten  bj  nndergroond  workings,  secretlf ,  339 

OPEN    SPACES.     {See  Gardexs.  SguAREs.  Ac.) 
I  provL)ion  for,  in  convejaiw'e  f  ir  D  lil'ling  purpose^  by  tenant  for  life, 

I  376 

anthorised  under  S.  Ll  Acts,  379 

ORCHARD.    {See  Fbcit  Trees,  Flxsttsc,.) 

compensation  for  pUniing  ant]er  Agricaltaral  Holdings  Act,  97,  253 

ORDER  OP  THE  COURT,  cutting  under  {See   Ratificatiox,  Imtaxt, 
Ac),  201—206 

makes  exception  to  mle  of  Testing  proceeds  of  timber,  195 

iuTestment  under,  195,  202 

application  to  Court  for  direction  as  to  catting  timber,  2^}\ 

not  so  necessarj  since  S.  L.  Act,  1^S2,  201 

but  necessary  if  trustees  do  not  consent,  202 

order  for  sale  of  timber  under  Leases  nnd  Sales,  Ac  Act,  1^V>,  202 

sale  oi  timber  decaying  or  injuring  growth  of  other  timber,  2t»2 

unimpeachable  life  tenant  is  entitled  to  capital,  2<>3 

where  an  infant  is  interested,  2'  '>{,  2<.4,  271 

cutting  by  remainderman  subject  to  execotory  devise  orer  on  non- 
payment of  legacies,  sanctioned,  164^  2m5 

cutting  under,  where  title  to  reversion  doubtful,  311,  343 

security  to  be  giTen,  or  money  paid  into  Court,  313 

cutting  under,  where  only  power  was  to  cut  with  consent  oi  trustees 
who  had  died,  312 

order  for  felling  on  ecclesiastical  estate,  327,  328 

Court  may  authorise  «le  of  timber  under  Settled  Estates  Act, 

1877.365 
under  S.  L.  Actn,  383 

required  for  exercise  of  powers,  where  settlement  is  by  way  of  trust 
for  sale,  391, 392  ,        -  ■ 

ORDINARY.    (See  Ecclesiastical  HoLDRfo.) 

ORNAMENTAL.    (See  Meliorating.) 
that  w.  is  o.  is  no  excuse,  126 

ORNAMENTAL  TREES  {See  Eqcitablk  W.,  Immatcbe  Trees,  Shelter, 

Shade),  169—181 
general  principle  of  protection,  109,  170,  171,  173 
cut  for  benefit  of  underwood,  65 
underwood,  bushes,  Ac.  protecu^,  65 
decayed  trees  mast  not  be  cot,  95 
excepted  trees,  landlord  restrained  from  cutting,  where  tenant  has 

laid  out  pleasure  ground  with  consent,  135 
construction  of  special  prorisions,  157 
account  may  be  ordered  of  trees  felled,  16^ 
damages  may  be  given,  168 
demolishing  both  house  and  timber,  171 
where  no  hoose,  timber  not  protected,  171,  184 — 186 
power  to  trustees  to  grant  building  leases  protects  trees,  184 
but  not  so  powers  of  sale  and  exchange,  1^ 
mansion  house  palled  down  and  abandoned  by  settlor,  184—186 
earliest  cases,  171 

all  trees  protected,  not  merely  timber  or  timber-like,  173 
trees  planted  in  ridings,  avenoes,  vistas  in  park,  173,  Ac 
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ORNAMENTAL  TREES  (continued)-- 

only  trees  planted  or  left  standing  for  ornament  bj  settlor,  Ac,  173 
—181, 183 

ornamental  to  onthonses  and  iirronnds,  174 

remoteness  from  house,  174,  175 

settlor's  bad  taste  immaterial,  175,  183 

affidavit  evidence,  sufficiency  of,  175,  177,  178, 180 

need  not  be  planted,  &c,  exclusively  for  ornament,  175.  176 

property  purchased  with  standing:  ornamental  trees,  176 

special  provision  in  settlement,  176—178,  189 

intervening  land  of  strangers,  178—180 

onus  probands,  179 

trees  m  a  rookery,  180 

trees  planted  to  exclude  bad  view,  180 

planter  of  trees  may  be  restrained  from  cutting  them,  181 

trees  planted  for  shelter  or  shade,  173, 180 

may  be  cut  to  remedy  results  of  tempest,  186,  cf.  208 

decaying  trees  may  not  be  cut,  unless  for  benefit  of  other  trees,  186 

trees  injuring  growth  of  others  may  be  cut,  187 

principle  not  strictly  applied,  where  lands  permanently  settled  by 
Act  of  Parliament,  174,  186 

provision  of  Highway  Act  as  to  removing,  187 

trustees  restrained  from  cutting  at  request  of  lessee,  190, 191,  311 

proceeds  of  w.  follow  uses  of  settlement,  195,  196 

trees  *'  necessary  for  ornament "  may  not  be  cut  by  landlord  on  fair- 
rent  holding  (Ir.),  257 

whether  protected  as  between  co-tenants,  266 

**  account  "  will  be  granted  (q.  v.),  353,  354 

OSTBR-BBDS, 

compensation  for  planting  under  Agricultural  Holdings  Act  (q.  v.)» 
97,  253 

PALE.    (See  Fence,  Park.) 

PALE-BOTE.    (See  Hedob-Botb.) 

PANNAGE.    (See  Common,  Right  of.) 

PARCELS, 

specification  of,  imports  obligation  to  preserve  nature,  13—18,  19, 

29,  34, 133;  but  see  p.  139  (melioration) 
grant  of  warren,  not  so  described,  40 
demise  of  "  warehouse  **  (See  Warranty  of  Fitness),  248—260 

PARK, 

what  is  a  lawful  park,  41 

destroying  pale  of,  10,  41 

injury  by  excessive  killing  of  deer,  11,  39,  41 

deer  when  parcel  of  inheritance,  41 

mowing  p.  restrained,  construction,  158 

PARSON.    (See  Ecclbbiastical  Holding.) 

PARTIES.    (See  Injunction,  Ac.) 

where  building  complained  of,  reversioner  should  be,  p.  126 

in  action  to  ascertain  boundaries  all  persons  interested  shou  Id  be  p.,  74 

actual  wasters  should  be,  342 

injunction  against  tenant,  not  party,  342 

absence  of  persons  who  may  be  benefited  is  no  objection,  342 

except  account  is  asked,  354 
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PARTIES  {coniinuedi— 

one  co-tenant  can  sue  alone,  266 
one  commoner  can  sae  on  behalf  of  himself  and  all  others,  306 
purchaser  under  decree  maj  be  rest  ruined  thong  li  not  a  parij,  344 
I  purchaser   from  partj  restrained   from   selling,  is   noL  neceA.snry 

party,  344 

PARTITION.     (See  BmhDiNQ,) 

writ  of,  refused  as  to  house  on  gronnd  of  w.,  12 
account  of  repairs,  &c.,  in  p.  action,  206 
powers  of  life  tenant  under  S.  L.  Acts,  370,  i^c. 

i  PARTNERSHIP, 

distinguish  from  co-ownership,  263,  267 
rights  survive  to  representatives,  267 
rights  on  dissolution  of,  345 

PASTURE.    (See  Common,  Right  of.) 

protected  from  al iteration  when  ancient  (Spg  Meadow,  Axcient),  20 
there  is  no  legal  distinction,  21 

compensation    for    laying    down    permanent    (>SV/>    AcniicuLTURAL 
HoLDiNQS  Act),  253 

PATHS.    {See  Roads.) 

provision  for,  in  building  conveyance  by  life  tenant,  376 
authorised  under  S.  L.  Acts,  379 

PATRON.    (See  Ecclesiastical  Holding.) 

PAVING, 

provision  for,  in  building  conveyance  by  life  tenant,  376 

PEAT.    (S'eeTuRP.)   • 

PERMISSIVE  W.  (Scfl  Repairs,  Ecclesiastical  Holding),  211— 224 
intention  of  Statute  of  Gloncestor,  2 11,  217 
opinion  of  Lord  Coke,  211,  215,  251 
negligent  injury,  211,  250 

houtes  ruinous  at  commencement  d  tenancy,  212 
extent  of  liability  confined  to  actual  dnmatre  which  follows,  212 — 215 
tenants  at  will  first  held  not  responsible,  215 
termors  only  liable  to  keep  house  wind  and  water-tight,  215,  216 
not  for  wear  and  tear,  216,  219 
same  rule  for  termor  as  for  tenant  for  life,  217 
tenant  is  not  liable  for  casualties,  218.    (See  Tempest,  Accident.) 
as  regards  accretions,  220 
as  regards  flats,  220 

life  tenant,  not  with  Statute  of  Marlbridge,  220 
not  held  liable  in  equity  to  any  extent,  221—224 
no  liability  to  expend  insurance  moneys,  223 
no  recoupment, for  moneys  expended  in  repairs,  224 
no  injunction  against,  unless  m  breach  of  implied  contract,  224,  241 
or  of  express  contract,  246,  342 
tenant  of  fair-rent  holding  (Tr.)  liable  for,  256 
by  mortgagee  in  possession,  289 
copyholder  is  liable,  on  pain  of  forfeiture,  292,  293 
gives  no  right  of  action  against "  representatives  "  (q.  v.),  318,  319 
tenant  for  life  must  maintain  and  insure  improvements  under  8.  Fi. 

Acts,  380 
and  may  enter  and  use  local  materials  for  that  purpose,  381 
lease  by  life  tenant  under  s.  45  of  Settled  Estates  Act  must  not  be 

made  withont  impeachment,  218 
nor  must  lease  of  twenty-one  years  under  S.  L.  Act,  1890,  exempt 

lessee  from  punishment  of  w.,  393 
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PERNICIOUS   CROPS.    (/Sfae  Crops.) 
sowing  of,  may  be  w.,  38 

PERPETUAL  TENANTS.    (See  Renewable  Leaseholds.) 

PERPETUITY.    (See  Accumulation.) 

indefinite  trust  to  out  timber  and  invest,  79,  80,  190,  31.5 

good  where  terminable  by  barring  entail,  155,  190,  31  (> 

or  by  cesser  of  objects  of  trasta,  3L6 

trust  cannot  be'  modelled,  315 

Thellusson  Act  does  not  apply  to  produce  of  timber  or  wood,  316, 361 

PERSON, 

includes  "  Corporation ''  in  S.  L.  Acts,  371 

PIGEONS.    (See  Doves.) 

PISCARY.    (See  Fish-ponds.) 

PLANTING.    (See  Shelter,  Shade,  Trees.) 

by  tenant  protected  by  Irish  'Fimber  Acts,  55,  335 

of  froit  trees,  97 
by  tenant  for  life  under  S.  L.  Acts,  1882  -1800,  93 
thinnings  of  plantations,  93 
by  lord  on  common,  304 

for  shelter,  sanctioned  by  Improvement  of  Land  Act,  1864,  363 
authorised  under  S.  L.  Acts,  379 

limited  owner  may  thin  in  due  course  trees  planted  under  S.  L.  Acts, 
93,  380,  381 

PLEADING.  -.  (See  Defence.) 

application  of  timber  or  timber  money  in  repair  must  be  specifically 

pleaded,  53 
dam'age  repaired  before  action  or  verdict  (See  Trivial),  127, 129, 

264,  301,  825 
this  defence  does  not  avail  a  stranger  who  wastes,  285 
repair  before  action  on  ecclesiastical  holding,  325 

on  copyhold,  301 
melioration  must  be  pleaoed,  141 
declaration  for  voluntary  w.  will  not  support  proof  of  permissive,  et 

vice  vers&,  223 
defence  of  cutting  for  botes,  may  be  available  in  action  on  covenant, 

247 

PLOUGH-BOTE.    {See  Botes.) 

PLOUGHING.    (See  Meadow.) 

POLES.    (See  Underwood.) 

Dashwood  v.  MagiUac  (1891),  3  Ch.  at  p.  324 

POLLARDS, 

may  be  cropped  by  tenant,  66 

bodies  of,  may  be  timber,  99,  100 

where  bodies  of  trees  only  are  reserved,  botes  may  be  taken,  334 

POND.    (See  Fish-pond,  Water.) 

POOL.    (See  Fish-ponds.) 

PORTIONS, 

charged  on  land,  when  mines  and  timber  may  be  resorted  to,  291 

POSSESSION.    (^8ee  Property.) 

right  to,  as  between  trustee  and  c.  q.  t.,  225 
effect  of  S.  L.  Acts  on,  226 
sex  is  no  disqualification,  227 
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POSSESSION  {continued)— 

person  in  receipt  of  rents  and  profits  must  compensate  agricultural 

tenant,  242 
trustee  taking  possession  of  infant's  land,  274 
injunction  against  w.  is  not  taking  possession,  290 
includes  receipt  of  income,  in  S.  L.  Acts,  371 

POWER.    {See  Tkust,  Trustees,  Lease,  Tenant  fob  Life.) 

to  lease  mines,  repugnancy,  113 

lessee  not  to  be  unimpeachable,  113,  114, 155 

form  of  lease,  113, 114,  216,  <&o. 

whether  lessees  under  powers  maybe  made  dispunishable,  216—220 

in  case  of  lease  by  tenant  for  life  under  Settled  Estates  Act,  218 

for  twenty-one  years  under  S.  L. 
Act,  18*90,  393 

where  donee  of  power  is  dispunishable,  147»  218.     {See  Coftholds.) 

and  the  words  of  the  power  are  general,  218 

generally  lessee  must  not  be  made  dispunishaMe,  147 

recited  power  controls  operation  of  deed,  147,  217,  218 

lease  may  contain  exceptions,  147 

but  assignment  may  not,  147,  284 

power  to  trustees  to  lease  to  unimpeachable  tenants,  is  not  inconsis- 
tent with  unimpeachable  life  estate,  155 

of  sale,  unimpeachable  tenant  exercising  p.  cannot  take  value  of 
standing  timber,  149 

bad  exercise  of  sach  p.,  aided,  22  &  23  Vict.  c.  35, 149,  310 

sale  under  S.  L.  Act,  1882, 150 

liberty  to  pull  down  and  rebuild,  219 

by  S.  L.  Act,  1882,  life  tenant  may  lease  for  years,  219,  220,  and  so 
by  S.  B.  Act,  1877,  ss.  46—54 

for  p.  of  ''tenant  for  life**  under  S.  L.  Act,  See  Tenant  for  Life 

cannot  be  prohibited  or  contracted  out  of,  383,  384 

to  mortgage,  does  not  give  donee  power  to  cut  timber,  288 

p.  or  trust  to  cut  timber,  313 

cesser  of,  on  land  vesting  in  possession  in  adult,  313 

p.  ^ven  to  unimpeachable  trustees,  reconcilable,  313 

which  of  two  sets  of  trustees  have  p.,  314 

powers  given  to  trustees  are  void  as  against  tenants  in  tail,  158,  279 

effect  of  disentailing  deed,  158,  159 

PRESCRIPTION.    (See  Acquiescence.) 

long-continued  w.  confers  no  right  where  lease  grants  only  modified 

rightj  16,  329 
obligation  to  repair  fences,  70 
copyholder  of  inheritance  and  customary  hold  may  prescribe  to  out 

timber,  295 
and  make  sub-tenants  unimpeachable,  295 
to  destractive  w.  in  alieno  solo,  302,  303,  336 
secret  working  of  mine  does  not  make  it  "  open,"  329 

PROCEEDS   OP   W.    {See  Inheritance,  First  Estate  of.) 

PROFITS.    {See  Grant,  Rent  and  Profits,  Account.) 

grant  of  profits  of  land,  whether  it  carries  soil,  332 — 334 

lease  of  house,  wood,  or  mine  to  make  best  profit  out  of  it,  336 

grant  of  profite  a  prendre,  not  exclusive  in  England,  336 

otherwise  in  Scotland,  336 

but  licence  maybe  more  extensive  from  its  terms  or  circumstances,  336 

profit  d  prendre  is  indivisible,  but  may  be  taken  by  servants,  337 

statutory  construction  of  licence,  337 

small  or  no  profits,  will  not  draw  account,  353 

2  F 
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PROHIBITION.    {See  Ecclbsiastical  Holding.) 

PROPERTY.    (See  Possession,  Inheritance.) 

general  p.  in  underwood,  hedges,  &c.,  in  in  tenanfc,  66,  67 

specinl  p.  in  trees  is  in  tenant,  62,  194 

general  p.  in  trees,  not  timber,  is  in  tenant  (per  Jessel,  M.R.),  88 

in  dotards  (q.  v.),  88 

in  proceeds  of  w.    (See  Inheritance,  First  Estate  of.) 

general  and  special  p.  in  houses,  194 

p.  in  bark  of  timber  is  in  landlord,  50,  285 

general  p.  in  copyhold  mines  and  timber  is  in  lord,  294,  295 

lessor  removing  trees  oat  by  tenant,  mitigates  damages,  '660 

PULLING  DOWN  HOUSE.    {See  House.) 

in  order  to  rebuild,  139,  142,  168,  184, 190,  219,  266,  297,  314 
liberty  given  in  lease  under  power,  219 

trustee  with  power  of  repair  may  not  pull  down  and  mortgage  for 
repair,  314 

PURCHASER, 

with  notice  of  past  w.  may  restrain  future  w.,  12,  344 
who  has  not  paid,  may  be  restrained  from  w.,  289,  290,  344 
purchasing  under  decree  may  be  restrained  without  being  party,  344 
injunction  in  favour  of  p.  granted  ez  parte  in  pressing  case,  344 
of  timber  which  life  tenant  is  restrained  from  selling,  not  necessary 

party,  undertaking,  344 
of  timber,  must  remove  in  reasonable  time,  344 
dealing  with  life  tenant  under  S.  L.  Acts,  protected,  384,  385 

PURPOSE, 

of  letting,  nser,  12,  248 
how  ascertained,  12 

QUARRIES.    (See  Minzkals,  Mines,  Botes.) 
are  on  same  footing  as  mines,  107 
liberty  to  open  q.  implies  liberty  to  fell  interfering  trees,  247, 336, 364 

RABBITS.    (See  Warren.) 

excessive  killing  is  actionable,  39,  40 

eating  crops  by  r.,  40 

land  overstocked  by  landlord,  40 

lord  may  keep,  on  land  over  which  another  has  common  of  pasture, 304 
RAILWAYS,    (flfee  Tramways.) 

authorised  under  S.  L.  Acts,  379 

RATIFICATION  of  cutting  timber 

by  litigant,  interest  payable  to  life  tenant,  196, 197 

by  Court,  204 

unimpeachable  life  tenant  entitled  to  proceeds,  204,  205 

REASONABLE  USER 

of  tenement,  11,  248,  249 
purpose  of  letting,  12,  248 
of  bog-land,  14, 15 

RECEIVER, 

refused  where  tenant  had  pulled  down  intending  to  rebuild,  190 

not  readily  appointed  where  adverse  legal  claim,  350 

after  appointment  of,  no  one  should  cut  timber,  350 

special  powers  given  to,  by  Court,  350 

w.  by,  350 

jurisdiction  to  appoint,  350 

may  apply  for  inquiry  and  injunction,  350 

power  of  mortgagee  to  appoint,  367 
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BEOLAMATION  OP  W.  LAND, 

accretion  to  original  holding,  220 

compensation  under  Agricaliaral  Holdings  Act  (q.  v.),  253 

authorised  under  S.  L.  Acts,  379 

RECOUPMENT.    (See  Compensation.) 

RE-ENTRY.    (See  Entry,  Ejectment.) 
powers  of,  why  inserted  in  leasee,  6 
condition  of,  on  doing  w,,  whether  it  inolodes  permissire  w.,  245 

RELEASE, 

effect  of,  by  one  co-tenant,  267 

REMEDY.     (See  Account,  Damages,  Stranger,  Defence,  Injunction.) 
what  actions  lie  by  owner  of  inheritance,  193 

where  coyenant  to  repair,  action  for  w.  or  on  covenant  lies,  246,  247 
ejectment  in  Ireland  for  destructire  w.  by  tenants  for  short  term, 

254,  256 
apparently  no  account  lies  against  ecclesiastical  person,  329,  330 
but  he  is  liable  for  dilapidations  in  buildings  and  fences,  329 
and  where  not  in  fact  presented,  331 

RENEWABLE  LEASEHOLDS,  258—261 

tenants  made  unimpeachable,  generally  (22  &  23  Viot.  c.  154,  s.  25, 

Ir.),  158,  261 
fines  and  expenses  on  renewal,  how  borne,  229 
defeasible  tenant  held  liable  for  fines,  165,  236,  260 
tenant  is  impeachable,  259,  260 

but  not  now  in  Ireland,  except  for  fraudulent  or  malicious  w.,  261 
compulsory  grant  of  freehola  (Ir.)f  261 

RENT,  meaning  of,  in  S.  L.  Acts,  371 

RENTS  AND  PROFITS.    (i9ce  Account,  Profits.) 
of  timber  estate,  how  dealt  with,  79, 199 
not  then  confined  to  annual  receipts,  ib. 
but  generally  so  confined,  80, 152,  203,  315 

of  timber  and  mines,  life  tenant  can  only  work  open  mines,  Sdc,  80 
where  there  is  trust  for  sale  and  reinvestment,  108,  109,  148,  149 
devise  of,  to  A.,  '*  without  impeachment,''  152 
termor  held  not  entitled  to  cut  timber,  188 
but   trustees    for   payment   of    annual   charges    have   been  held 

entitled,  315 
timber  wrongfully  cut,,  but  sold  by  Court,  199 
direction  to  pay  overplus  after  repairing,  225,  226,  238 

for  repairs  out  of,  238,  239 
receiver  of,  must  compensate  agricultural  tenant,  242 
may  mean  "the  estate,"  315 
included  in  **  income ''  under  S.  L.  Acts,  371 
person  entitled  to,  for  a  life,  &c.,  can  exercise  powers  given  to  life 

tenant  by  S.  L.  Acts,  386 

REPAIRS.     (See  Botes,  Covenant,  Construction,  Improvements,  Infant, 
Ecclesiastical  Holding,  Permissive  W.,  Fence,  Trustees.) 
timber  employed  in,  allowed  in  account,  47 
covenant  by  leHsor  to  r.  qu.  excludes  botes,  47,  48 

lessee  to  r.  excludes  botes,  48 
defence  of  application  of  timber  or  timber  money  in  repair  mast  be 

pleaded  specifically,  53 
liberty  to  take  timber  for  repairs,  56 — 57.     {See  Grant.) 
does  not  apply  to  wood  not  suitable,  57,  60 

2  F  2 
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BEFAIBS  {contin/ued)— 

does  not  prevent  catting,  enough  for  purpose  being  left,  57 

prescriptiye  obligation,  70 

express  condition  to  repair,  219,  241 

obligation  on  wife,  269 

does  not  apply  to  all  permissiye  w.,  223 

agreement  to  repair,  implied  in  Irish  leases,  220 

no  recoupment  for  moneys  expended  in  ordinary,  224,  229,  234,  235 

when  liability  on  capital  of  estate,  227 — 229 

trustees  with  power  of  sale,  should  keep  property  saleable,  227 

power  to  charge  inheritance  with  repairs,  230 — 233 

when  trustees  may  repair  out  of  capital,  236 

direction  to  trustees  to  pay  over  net  income,  225,  226,  238 

to  repair  out  of  income,  extent;  of  repairs,  238, 239 
measure  of  damages  for  non-repair,  240 
lessor  bound  to  repair,  if  **  warranty  of  fitness  "  (q.  v.)  broken,  248 — 

250 
no  contribution  between  oo-tenants  except  in  partition  action,  266 
unless  for  substantial  repairs  and  improvements,  266 
power  of  trustees  in  possession  of  infant's  land  to  repair,  275 
no  charge  on  lunatic's  estate  for  ordinary  repairs,  279 
duty  of  limited  owner  to  repair  improvements  under  S.  L.  Acts,  380 
right  of  entry  for  that  purpose  and  of  using  local  materials,  381 

EBPRESBNTATIVBS  (See  Account,  Descbnt,  Teustees),  317—321 
account  lies  against  r.  for  profit  made  by  deceased,  199,  317 
liability  for  deceased's  breach  of  implied  conti-act,  241,  285,  317,  320 

ecclesiastical  dilapidations,  318 
what  actions  survive,  on  death  of  one  co-tenant,  267 
partnership  rights,  263,  267 
of  guardian  liable  to  answer  for  his  profits,  271 
as  to  income  from  mines  pending  foreclosure,  290 
action  for  tort  committed  within  six  months  of  feasor's  death,  317 
of  colluding  remainderman,  318 
liable  for  proceeds  of  equitable  w.,  318 
for  profits  of  trespass,  318 
but  where  no  profit,  no  action,  318,  319 
except  statutory  action  for  tort,  317 
stale  demand,  319 

actions  by,  for  trespass  to  goods  of  testators,  319,  320 
,  for  injury  to  real  estate  of  deceased,  320 
,  for  breach  of  covenant,  321 
of  life  tenant,  &c.,  liable  for  his  act  or  default  under  S.  L.  Acts,  381 

REPEODUCTIVE  TREES.    (See  Seasonable  Wood.) 

REPUGNANCY.    (See  Construction,  Trust.) 

power  to  trustees  to  lease  to  impeachable  tenants,  is  not  inconsistent 

with  unimpeachable  life  estate,  155 
power  to  lease  mines,  113 
trust  overriding  unimpeachable  estate,  146,  147,  152—155, 189 

RE  SERVOIR.    (See  Water.) 

RIVERS.    (See  Water.) 

accommodation  works  authorised  under  S.  L.  Acts,  379 

ROADS, 

right  of  landlord  in  Ireland  to  make,  256 

on  fair-rent  holdings,  257 

provision  of,  on  conveyance  for  building  under  S.  L.  Acts,  376 

authorised  under  S.  L.  Acts,  379 
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BOMAN  LAW 

as  to  catting  timber,  82—84 

BOYALTIES, 

reservation  of,  inolndes  mines  and  quarries,  107 

SALE.    (See  Trust,  Order  op  the  Court.) 

turf  may  not  be  cat  for  sale,  when  land  demised  as  bog,  14.     (See 

TURP.) 

unless  the  bog  is  "  open  "  or  demised  alone,  14, 15 

of  botes  is  improper,  50,  51 

nnless  by  ecclesiastics  for  purchase  of  other  wood,  50,  327 

and  perhaps  by  copyholders,  293,  294 

of  underwood,  not  affected  withoat  clear  words,  59 

prescription  to  take  all  thorns  or  tarf,  &c.,  gives  a  separate  right  of 

property,  302,  303 
powers  01  mortgagee,  367—369 

life  tenant  under  S.  L.  Act,  376,  &c.  (See  Tenant  for  Life.) 

SALVAGE.    (See.  L^fant,  Trustees.) 

SCOTLAN'D, 

law  of,  as  to  right  of  limited  owner  to  work  mines,  112 

as  to  operation  of  a  grant  of  profits  a  prendre,  336 

SEA.    (See  Water.) 

accommodation  works  authorised  under  S.  L.  Acts,  379 

SEA-WALL.    (See  Permissive  W.,  Water.) 

SEASONABLE   WOOD  (See  Thinnings,  Underwood,  Trees),  75—84 
taken  for  botes,  45 
mav  be  cut  at  usual  seasons,  66 
which  trees  are  reproductive,  59,  76 
other  trees  cannot  be  "  seasonable,"  66 
but  yet  may  be  cut  by  custom,  81,  88 
early  cases,  75,  &o, 
custom  of  cutting  as,  75—84,  89 
may  be  laid  in  wood  itself,  77,  81 
standils  or  storers  may  be,  78 
cutting  on  "  timber  estate  "  (q.  v.),  79 
Boman  law,  82—84 
definition  of  silva  casdua,  83 
qn.  whether  tenant  at  will  may  cut,  262 
co-tenant  is  liable  for  cutting  at  unseasonable  times,  265 

SETTLEMENT, 

what  constitutes,  under  S.  L.  Acts,  370,  388,  393 

SEVERANCE.    (See  Windfall,  W.  by  Stranger,  Accident.) 

gives  property  to  tenant  in  tail  or  unimpeachable  life  tenant,  146, 

169 
and  to  tenant  after  possibility,  160 
whether  trees  are  severed  by  wind,  209,  210.    (See  Descent.) 

SEWER     (See  Drain.) 

SHADE.    (See  Shelter.) 

termor  is  entitled  to  shade  of  trees,  46 

and  of  bushes  and  underwood  for  his  cattle,  65 

whether  trees  planted  for  shade  to  house  should  be  protected,  180 
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SHELTER.    {See  Defence,  Shade.) 

all  trees  staading  for  a.  of  house  or  cattle  protected,  10 

BO  bashes  and  underwood,  65 

damage  resulting  to  house  from  cutting,  171 

trees  protected  from  equitable  w.,  173,  180,  203 

trees  **  necessary  for  shelter  "  may  not  be  cut  by  landlord  on  fair-rent 

holding  (Jr.),  257 
planting  for,  sanctioned  by  ImproTement  of  Land  Act,  1864,  363 

SHOOTING.     (iSce  Sport.) 

SHBUBS .    {See  Bushes.) 

SILOS, 

Gompensation  under  Agrioultural  Holdings  Act  (q.  t.),  253 

SILVA  OiEDUA.    {See  Seasonable  Wood.) 
definition  of,  83 

SLUICES.    {See  Water.) 

SMALL  HOLDINGS, 

provisions  as  to  erection  of  buildings  with  permission  of  County 
Council,  124 

SPECIAL  OCCUPANT, 
liability  of,  3 

SPORT.    {See  Profit  k  Prendre,  Game.) 

landowner  who  has  let  shooting  may  fell  in  ordinary  course,  251, 252 
injunction  against  selling  land  for  building  refused,  252 
covenant  for  quiet  enjoyment  (Conveyancing  Act),  252 
right  of  landlord  in  Ireland,  256 

over  fair-rent  holdings,  257 
profits  k  prendre,  336,  337 

mdi visible  in  grantee,  but  may  be  taken  by  servants,  337 
grant  of  hunting  does  not  give  right  to  carry  away  game,  337 
statutory  construction  of  licence,  337 

no  injunction  against  possessor,  exercising  right  of  sport,  as  w.  is 
not  destructive,  348 

SQUARES, 

provision  for  making,  in  building  conveyance  by  life  tenant,  376 
authorised  under  S.  L.  Acts,  379 

STALE  DEMAND.    (5'ee  Acquiescence.) 

8TANDILS, 

former  obligation  to  leave,  when  cutting  wood,  78 

STATUTE   OF  FRAUDS, 

contract  for  sale  of  timber  falling  or  to  be  felled  by  vendor  is  not 

within  s.  4,  but  s.  17,  337 
otherwise  when  to  be  severed  by  purchaser,  337 
excepting  fructns  industriales,  337 
8.  4  supplanted  by  Sale  of  Goods  Act,  1894,  337 
an  exhaustive  American  decision,  338 

STATUTE   OF  GLOUCESTER, 

liability  under,  of  tenants  not  holding  by  lease,  3,  221 
w.  pending  action,  4 

STATUTE   OF  MARLBRIDGB, 

liability  under,  of  tenants  holding  by  lease,  3 
did  not  include  others,  220 
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STATUTES    OF  LIMITATION  (See  Acquibscenck,  Time),  357—360 

trusteen  shonld  plead,  where  only  liable  as  trespassers,  190,  204,  358 

trastees  boniL  fide  acting  tinder  void  trust,  311,  312,  358 

run  from  commission  of  w.,  204,  357 

except  where  waster  is  both  life  tenant  and  immediate  reversioner, 

204,  357 
and  in  cases  of  disability,  358 
limit  of  six  years,  357,  358 
except  where  admission  made,  357,  358 
proposed  limitation  of  one  year  only,  357,  395 
Trnstee  Act,  1888,  358 
equity  follows  the  law,  357,  358 

STEWARD, 

meaning  of,  in  S.  L.  Acts,  371 

STOKERS, 

former  obligation  to  leave,  when  cutting  wood,  78 

STRANGER,   W.   BY  (See  WINDFAL^  Accident),  283 -285 
case  lay  v.  tenant,  7,  283 
case  and  trespass  v.  stranger,  7 

both  lessor  and  lessee  can  bring  action  v.  stranger,  245,  285 
criminal  liability  for  malicious  injary,  41,  258 
as  to  oonrersion  {See  Descent),  278 
adding  stranger  as  defendant,  283 
not  included  in  covenant  against  w.,  284,  285 
cannot  plead  reparation  before  action,  285 

where  trees,  &c.,  are  excepted  lessee  is  ntranger  in  regard  to  them,  285 
committing  w.  on  copyhold,  294,  295,  299,  300 

STREETS.    (See  Roads.) 

SUBMERGING.    (iSee  Watbb.) 

SUPPORT, 

trees  supporting  river  bank,  11 

SURFACE, 

compensation  to  life  tenant  for  damage  in  cutting  timber,  46, 165, 205 
life  tenant  entitled  to  surface  rent  of  mines,  114,  l{52 
may  be  dealt  with  apart  from  minerals,  under  S.  L.  Acts,  376 
whether  trustees  may  deal  with,  separately,  114,  310,  311 

SURRENDER, 

power  of  life  tenant  to  accept,  375 

SURROUNDING.    (See  Watbr.) 

SWANS.    (See  Birds,  Game,  Sport.) 
protected,  40 

TEMPEST.    (See  Accident,  Windfall.) 

ornamental  trees  in  plantation  injured  by  t.  may  be  cut,  186 

and  plantation  may  be  cleared  for  replanting)  208 

no  liability  for  injury  caused  by  unusual  t.,  213,  214,  219 

TENANT  AT  WILL,  262,  263 

liable  for  nuisance,  e.g.  ruinous  house,  69 
not  responsible  for  any  permissive  w.,  215 

not  even  for  firo  occasioned  by  negligence.  Countess  of  Cumber- 
land's Case,  262 
is  liable  for  voluntary  w.,  262 
qu.  whether  he  can  cut  seasonable  wood,  &c.,  262 
he  may  have  the  grain,  &c.,  of  trees,  262 
unlicensed  cutting  terminates  tenancy  and  ousts  lessor,  262,  263 
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TENANT  FOR  LIFE.    (See  Limited  Owner.) 

not  liable  by  Commoa  Law,  I,  3 

liable  under  Statute  of  Marlbridge,  when  holding  by  lease,  3 

liable  under  Statute  of  Gloucester,  when  not  so  holding,  3 

in  same  position  as  regards  landlord  and  remainderman^  23,  26 

meadow  laid  down  by,  not  ancient,  24,  26 

entitled  to  botes,  44,  46,  47,  223 

entitled  to  compensation  for  damage  in  catting  under  order  of 
Court,  47,  165,  205 

right  to  underwood,  not  affected  without  clear  words,  57,  60 

usage  of  management  of  woods  extends  to,  90 

bound  by  his  lease,  though  it  allows  w.,  114 

entitled  to  surface  rent  of  mines,  114 

selling  under  S.  L.  Act,  1882, 150 

no  power  of  appropriating  decaying  trees,  150 

entitled  to  interest  on  proceeds  of  judicious  cntting,  196 

power  to  cut  timber  under  S.  L.  Act,  1882,  201 

cutting  by  remainderman  subject  to  executory  devise  over,  sanc- 
tioned by  Court,  164,  205 

not  liable  generally  for  "permissive  w."  (q.  v.),  220—224 

nor  for  insurance  moneys  received  on  fire,  223 

has  no  right  to  recoupment  of  reparation,  224,  229,  234,  235 

nor  to  ordinary  repairs  at  expense  of  capital,  229,  234,  235 

not  liable  to  reinstate  property  in  bad  repair  when  settled,  227 — 229 

right  to  possession,  225 

effect  of  S.  L.  Acts  on  right,  226 

whether  entitled  to  income  from  mines,  pending  foreclosure,  290 

right  to  proportion  of  mining  rent  under  Settled  Estates  Act,  1877, 

364 
under  S.  L.  Acts,  374 

definition  of,  in  S.  L.  Act,  1882,  370,  388 

persons  having  powers  of,  386 

powers  of  leasing  under  S.  L.  Acts,  372 — 376, 393.   (And  see  Settled 
Estates  Act,  1877,  ss.  45—64.) 

restriction  on  dealing  with  mansion  house,  <fec.,  375,  376 

power  of  giving  effect  to  engagements  of  predecessor  in  title,  374, 

382,  393 

power  to  accept  surrender,  375 

power  to  lease  for  twenty-one  years,  special  facility,  393 

trustees  to  have  powers  of,  in  dealings  between  him  and  estate,  394 

may  license  copynolder  to  lease,  375 

should  submit  scheme  for  improvements  to  trustees  or  Court,  379, 

380 
may  concur  with  others  in  making  improvements,  380 
must  maintain  and  insure  improvements  under  6.  L.  Acts,  380 
may  enter  and  use  local  materials  for  that  purpose,  381 
may  contract  under  S.  L.  Acts,  382 

may  sell  ripe  timber  with  certain  consents  under  S.  L.  Acts,  383 
and  appropriate  one-fourth  proceeds,  383 
must  give  notice  to  trustees  of  intention  of  exercising  any  power, 

383,  390 

powers  are  unassignable  and  absolute,  383,  384 

exercising  powers,  is  trustee  for  all  persons  interested,  384 

power  to  execute  deeds,  &c.,  385 

saving  of  other  powers  except  in  cases  of  conflict,  385,  386 

what ''  limited  owners  "  (q.  v.)  to  have  powers  of  tenant  for  life,  386, 

387 
powers,  restricted,  whore  trust  for  sale,  391,  392 
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TENANT  FOB  YEARS,  Ac.    {See  Landlord  and  Tenant.) 
not  liable  by  Common  Law,  1,  3 
I  liable  under  Statute  of  Marlbridge,  when  holding  by  lease,  3 

liable  under  Statute  of  Gloucester,  when  not  so  nolding,  3 
entitled  to  botes,  44 
not  liable  for  permissiye  w.  (q.  v.);  unless  for  resulting  damage, 

212,  215 
right  to  grain,  shade,  and  herbage  of  wood,  243 
I  right  to  •*  loppings  "  and  "  botes  "  (q.  v.)i  243 

malicious  injury  by,  258 
I  trustee  purchasing  rerersion  and  cutting  timber,  312 

determinable  on  life,  may  exercise  powers  given  to  life  tenant  by 
S.  L.  Acts,  386 
'  tenants  of  unimpeachable  tenant  are  unimpeachable  by  remainder- 

man, 147, 148,  299 

»  TENANT  IN  TAIL  {See  Inheritance,  First  Estate  of),  158, 159 

I  timber,  <&c.,  alienable  durine  infancy,  79.     {See  Infant.) 

it  cannot  be  made  inalienable,  80 

may  open  mines,  107 

is  aispanishable  even  as  to  equitable  w.,  158 
I  his  bond  to  settlor,  not  to  commit  w.,  is  Toid,  158 

powers  given  to  trustees  are  void  as  against,  158,  279 

effect  of  disentailing  deeds  on  powers,  &c.,  158, 159 

severance  gives  property,  159,  of.  145, 146 

contract  to  sell  is  insufficient,  159 

otherwise  now,  by  virtue  of  S.  L.  Act,  1882,  ss.  31,  58,  382,  386 

tenancy  in  common  in  tail,  liability  on  death  of  one  without  issue,  159 

grantee  of  whole  estate  is  dispunishable,  159 

qnasi  t.  pur  autre  vie,  159 

jointress,  270 

can  exercise  powers  of  life  tenant  given  by  S.  L.  Acts,  386 

TENANT  IN  TAIL  AFTER  POSSIBILITY,  &c.,  159—161 
statutory  action  did  not  lie  against,  159 
has  property  in  severed  chattels,  as  tenant  **  without  impeachment" 

(q.  v.),  160 
can  cut  timber,  160 
I  but  cannot  commit  equitable  w.,  160 

whether  assignee  is  panishable,  161 
can  exercise  powers  given  to  life  tenant  by  S.  L.  Acts,  386 

TENANTS    IN    COMMON,  AND  JOINT   TENANTS   {See  Husband 
and  Wife),  263—267 
statutory  writ  as  between,  263 
liable  for  ouster  and  destructive  w.,  263 
not  liable  for  profits,  unless  derived  from  third  person,  e.g.,  vendee, 

263,  264 
then  only  liable  to  account  for  receipts  in  excess  of  share,  264 
account  of  minerals,  264 
each  tenant  is  entitled  to  possession,  264 
co-tenant  who  is  also  lessee  of  a  share,  position  of,  265 
holding  over  after  lease  from  co-tenant,  264 
when  acting  as  bailiff  for  companions,  264 
each  tenant  may  act  as  owner,  264 
unless  insolvent,  266 
but  is  liable  for  special  damage,  264 
may  not  cut  at  unseasonable  times,  265 
cutting  turf|  whether  liable  for,  265 
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TENANTS   IN  COMMON,  AND  JOINT  TENANTS  (continued)- 
castoms  of  husbandry  do  not  generally  apply  as  between,  263,  266 
w.  after  decree  for  sale,  266 
whether  ornamental  trees  protected,  266 
pulling  down  house  in  order  bo  rebuild,  266.    {See  Houses.) 
one  co-tenant  can  sue  alone,  266 
majority  cannot  bind  minority,  ^66 
no  contribution  for  ordinary  repairs,  266 
unless  in  account  of  present  value  in  partition  action,  266 
otherwise  for  substantial  repairs  and  improvements,  266 
operation  of  a  release,  267 
ownership  of  boundary  trees,  267 
effect  of  death  of  co-tenant  on  rights  of  action,  267 
distinguish  oo-ownership  from  partnership,  263,  267 
power  of  trustees  where  infant  is  co-tenant,  276 
may  have  powers  of  tenant  for  life  under  S.  L.  Acts,  370,  388 
where  consent  required,  that  of  one  is  sufficient,  390 

THINNINGS,  84-93 

the  principle  of  the  right  to  thin,  84 

whether  timber  may  be  cut,  84,  87, 

proper  management,  84,  85,  88,  89 

though  power  to  cut  timber  given  to  trustees,  85 

on  timber  estate,  84,  87,  89 

of  trees,  not  reproductive,  88,  89,  207—209 

in  case  of  windfall,  88,  89,  207—209 

what  is  proper  course  of  thinning,  89,  207 — 209 

the  custom  of  the  estate,  85 

usage  of  locality,  89 

right  to,  construction,  92, 157 

in  plantings  by  life  tenant  under  S.  L.  Acts,  93,  380,  381 

whether  rateable,  93 

thinning  plantations  does  not  prevent  them  being  ornamental,  176 

THRIVING  WOOD, 

unimpeachable  tenant  may  cut,  if  already  timber,  183 

TIMBER.    (See  Trees,  Woods,  Dotards.) 

what  trees  are,  by  Common  Law,  10,  76,  98 

,  by  custom,  10,  98—102 
may  be  lopped  and  topped  for  *^  botes  '*  (q.  ▼.),  43 
when  it  may  be  cut  for  benefit  of  underwood,  63 — 65,  312 
cutting  t.  is  w.,  66,  76,  &c.,  87 
trees  become  t.  at  twenty  years,  77,  78,  98 
exempted  from  tithe,  78 
whether  t.  mi^  be  cut  as  thinnings,  84,  87 
beech  is  t.  in  Bucks,  90 
special  customs  as  to  age  and  girth,  99 
contracts  for  sale  of  timber :  custom,  99, 100 
extent  and  length  of  custom,  100,  101 
custom,  how  proved,  101,  102 
pollards  may  be  t.,  99,  100 

t.  in  contracts  does  not  include  trees  and  saplings  generally,  100 
t.  for  use  in  mines,  construction,  &c.,  104^  105 
trivial  w.  in,  126,  127 
law  of  United  States,  143 
unimpeachable  tenant  may  cut,  147 
liberty  to  cut  t.,  reserving  right  of  pre-emption,  248 
landlord  in  Ireland  may  out,  niaking  amends,  256 

on  fair-rent  holdings,  257 
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TIMBEB  (cojitinued)^ 

copyholder  of  inheritance  orcastomaryhold  may  prescribe  to  out,  295 

right  to  timber  under  inolosare  award,  306,  307 

may  be  cat  and  used  under  Improvement  of  Land  Act,  1864^  363 

may  be  sold  under  Settled  Estates  Act,  1877,  365 

statutory  power  for  mortgagee  in  possession  to  fell  and  sell,  367 — 369 

may  be  cut  and  used  for  improrements  (and  repairs)  under  S.  L. 

Acts,  381 
may  be  cut  by  tenant  for  life  under  S.  L.  Acts,  with  certain  consents, 

383 
and  he  may  appropriate  one-fourth  proceeds,  383 

TIMBEB  ACTS  aRxiAND), 

trees  plantea  by  tenant  protected,  55,  257,  261 

extended  to  fruit  trees,  97 

trees  protected  on  fiur-rent  holdings,  257 

TIMBER  ESTATE,  79—84 

rents  and  profits  (q.  y.)  of,  how  dealt  with,  79 

origin  of  term,  83 

the  right  to  thin  on,  84,  87,  89 

timber  is  part  of  annual  profit,  87 

purchased  by  trustees,  unimpeachable  tonant  cannot  exercise  full 

rights,  150,  309 
such  purchase  is  improper,  150,  309.     (See  Minks.) 
lord  of  manor  cannot  cut  on,  apart  from  custom,  296 

•'  TIMBER-L1KE,'» 

meaning  of,  158, 182 

TIME.     (See  Aoquisscbnce,  Intbrest,  Prbscriftion,  Statute  of  Limi- 
tation.) 
long-continued  abuse  confers  no  future  right,  15,  51,  329,  359,  360 
lapse  of,  interest  disallowed,  196,  354,  355,  359 
long  secret  working  of  mine  does  not  make  it  open,  329 
reasonable  time  for  removing  timber,  333,  344 

TITHE, 

timber  exempted  from,  78 

TITLE, 

evidence  of  (See  Trivial  W.),  129—133 
imured  by  alteration  of  tenemenc,  11,  18,  129,  130 
anected  by  ploughing  ancient  meadow,  18,  25, 130 
injury  to,  the  old  law,  130 
present  law,  131—133 

cutting  under  order  of  Court  when  title  doubtful,  311 
injunction  to  restrain  mining  and  other  destructive  w.,  title  dis- 
puted, 298,  345—347 
but  not  to  restrain  cutting  underwood,  63 
generally,  evidence  of  title  must  be  clear,  341 
receiver  not  readily  appointed  where  title  disputed,  350 

TOPPING.    (See  Botes,  Lopping.) 
of  trees  is  w.,  43,  293 
unless  for  lawful  botes,  ib. 
whether  included  in  roval  grant  of  wood,  52 
grant  of  top  prevents  filing,  53 
topping  by  copyholder,  43,  293] 
by  commoner,  302 
by  incumbent,  326 
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TRAMWAYS, 

authorised  under  S.  L.  Acts,  379 

may  be  laid  for  execution  of  improyements,  381 

TREES.    {See  Woods,  Grant,  Exception,  Dead  Trees,  Decaying  Trees, 

Dotards,  Fruit  Trees,  Pollards.) 
statutory  action  lay  for  w.  in,  9 
but  not  unless  timber,  66,  76 
but  protected  by  action  in  nature  of  w.,  88 
may  be  lopped  and  topped  for  botes,  43 
which  are  reproductive,  59 
become  timber  at  twenty  years,  77,  78 

grant  of  *'  trees ''  does  not  generally  include  fruit  trees,  96^  334 
landlord  cannot  cut  during  tenancy,  243,  334 
compensation  for  cutting  by  trustee  reversioner,  312 
malicious  injury  to,  258 
theft  of,  258 
neither  lord  of  manor  nor  copyholder  may  fell,  except  the  latter  for 

botes,  294,  295 
w.  by  ecclesiastical  persons,  326 
magisterial  precept  to  protect  (Ir.),  348—350 
liberty  to  mme  includes  felling  of  interfering  trees,  247,  336,  364 
statutory  power  for  mortgagee  m  possession  to  fell  and  sell,  367 — 369 

TRESPASS, 

distinguished  from  w.,  10,  48 

action  of,  v.  "  stranger  "  (q.  v.),  7, 10. 

long-continued,  confers  no  right,  15,  51,  329,  359,  360 

action  lies  against  representatives  (q.  v.)  for  profits  of  trespass,  318 

injunction  against  trespass,  345 — 348.    (See  Injunction.) 

TRIVIAL   W.  (See  Title,  Meliorating),  125—129 
plaintifE  not  aided,  10,  56, 125 
judgment  entered  for  defendant,  34,  125,  126 
old  3s.  and  4d.  rule,  125 
where  no  injury  to  inheritance  (q.  v.),  125,  127 
coupled  with  intention  to  do  more  w.,  126,  128 
collusive  w.,  201 

in  converting  meadow  into  house  and  garden,  34 
removing  deal  floor,  167 
pulling  down  and  rebuilding  barn,  127,  130,  325 

garden  wall  at  more  convenient  spot, 
126,  127 
cutting  a  few  timber  trees,  126,  127 

immature  trees,  184 
amount  of  damage  below  dignity  of  Court,  129 
damage  repaired  before  verdict,  127,  129.    (See  Pleading.) 
several  trivial  wastes  may  be  taken  together  in  verdict,  129 

TRUST.    (See  Executory  Trust,  Trustees.) 
for  cutting  wood,  when  it  ceases,  57 
for  sale,  persons  entitled  to  rents  and  profits  cannot  open  mines  or 

cut  timber,  108,  109,  148 
otherwise  where  only  a  power,  149 
but  he  may  work  open  mines,  ib. 

overriding  t.  of  term,  &c.,  for  special  purp^^se,  effect  of,  146,  147, 

152—156,  189.  203,  308,  309,  314,  315 
trustees  should  not  appropriate  whole  income  where  tenant  is 

infant,  189 
they  may  sell  the  term,  313,  314 


INDEX.  445 

TRUST  (ixnUinued)— 

trast  for  sale  for  payment  of  debts,  152,  153,  309 

breach  of  trust  does  not  effect  oonyersLon,  278.    (See  Compensation, 

Descent.) 
powers  giren  to  trnatees  do  not  affect  rights  of  beneficiaries  iuter  se, 

308,309 
cutting  under  order  of  Court  where  trust  doubtful,  311 
▼oid  trusts,  trustees  may  plead  Sbatutes  of  Limitatioo,  190,  204,  311, 

312 
t.  or  power  to  cut  timber,  313 
t.  or  implied  contract,  313 
lessee  with  notice  of,  may  be  restrained,  315 
for  sale,  investment  of  capital  money  under  S.  L.  Acts,  389 

powers  of  S.  L.  Acts  only  to  be  exercised  by  leave,  391,  392 

TRUSTEES.    (See  Capital,  Infant,  Charity,  Contingent  Rbmaindbrs, 

Representatives,  Trust.) 
where  direction  to  apply  timber,  &c.,  in  repairs,  trustees  may  cut, 

leaving  sufficient,  57 
power  to  cut  underwood,  does  not  affect  right  of  tenant  for  life,  60 
power  to  work  mines,  gives  income  to  life  tenant,  108 
but  a  common  power  of  leasing  does  not,  112 
separate  dispositions  of  land  and  minerals,  114,  310 
under  Settled  Estates  Act,  1877,  310 
should  not  purchase  timber  estate,  150,  309 

or  minerals  generally,  309,  310 
but  capital  under  S.  L.  Acts  may  be  invested  in  certain  mines,  Ac., 

377,  378 
trustees  for  sale,  should  not  sell  surface,  reserving  minerals  or 

timber,  especially  where  life  tenant  is  unimpeachable,  310,  311 
but  they  have  power  under  Acts  of  Parliament,  310,  311,  376 
powers  of  t.,  when  made  unimpeachable,  156,  157,  308,  309,  313 
do  not  affect  rights  of  beneficiaries  inter  se,  308,  309 
disallowed  expense  of  polling  down  and  rebuilding,  169,  308 
with  power  to  raise  money,  should  not  appropriate  all  the  income,  189 
restrained  from   cutting  ornamental  trees,  though  requested  by 

lessee;  qu.,  190, 191,  311 
consent  to  sale  of  timber  by  tenant  for  life,  201,  312 
duty  of  repairing,  may  depend  on  right  to  possession,  225 
direction  to  pay  overplus  of  rents  and  profits  (q.  v.),  225,  226,  238 

repair  out  of  rents  and  profits,  238,  239 
where  power  of  sale,  trustees  should  keep  property  saleable,  227 
unless  estate  too  heavily  incumbered,  228 
statutory  power  to  execute  improvements  (Ir.),  235 
mav  repair  out  of  capital,  when,  236 

rignts  of  t,  who  has  boni  fide  executed  improvements,  236 
e&ct  of  large  powers  of  management ;  construction,  240,  241 
compromise  sanctioned,  infants  being  interested,  273 
for  infants,  powers  of  cutting  timber  under  Conveyancing,  &o.  Act, 

1881,  204,  274,  276 
powers  of  management  when   in  possession  of   infant's  estates, 

274—277 
application  of  timber  moneys,  Ac,  275 
ultimate  trusts  of  proceeds,  276 
powers  of  trustees  for  infants  under  S.  L.  Acts,  387 
acting  bon&  fide  under  void  trust,  Statutes  of  Limitation,  190,  204, 

311,  312 
purchasing  reversion  and  cutting  timber,  compensation,  312 
death  of  trustees  with  whose  consent  trees  were  to  be  cut,  312 
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TRUSTEES  (continued)— 

which  of  two  sets  of  trustees  have  powers,  314 

t.  with  express  power  to  repair  haye  no  right  to  pall  down  and 

mortgage  fur  rebuilding,  314 
t  for  purposes  of  S.  L.  Acts,  370,  371 
approval  by  t.  of  scheme  for  improvements,  379,  380 
but  Oonrt  may  order  payment,  though  no  scheme  submitted,  395 
consent  to  sale  of  timber,  383 
entitled  to  notice  by  tenant  for  life  of  his  intention  to  exercise 

powers  under  S.  L.  Acts,  383,  390 
but  notice  may  be  waived,  390 
tenant  for  life  exercising  powers  under  S.  L.  Acts,  is  t.  for  all 

parties  interested,  384 
power  to  execute  deedi^,  <fec.,  under  S.  L.  Acts,  385 
saving  of  other  powers,  except  in  cases  of  oouflicb,  385,  386 
where  settlement  is  by  way  of  trust  for  sale,  powers  are  only  to  be 

executed  with  leave  of  Court,  391,  392 
t.  to  have  powers  of  tenant  for  life  in  dealings  between  him  and  the 

estate,  394 

TUBBARY.    (See  Turp.) 
common  of,  15 

TURP,    (See  Turbary,  Botes,  Estovers.) 

may  not  be  sold,  where  land  demised  as  "  bog,"  14 

unless  an  open  bog,  or  demised  alone,  14 

may  in  some  places  be  taken  for  bote,  44,  297 

rights  under  landlord  and  tenant  (Ireland)  Act,  1860,  54 

profit  by  removing,  tenant  must  account  for,  chough  he  lay  down  in 

grass,  136—138 
such  w.  permitted,  137, 138 
landlord  in  Ireland  may  cut,  making  amends,  256 
so  on  fair- rent  holdings,  tenant  taking  sufficient  for  use  on  holding,  257 
right  of  perpetual  tenant,  258—261 
co-tenant  cutting,  265 
copyholder  may  cut,  297 
cutting  for  better  cultivation,  298 
prescriptive  right  to  take  all  turf,  303 
liberty  to  take,  is  not  exclusive,  336 

ULSTER  TENANT  RIGHT.    (See  Custom.) 

UNDERWOOD,  58—74 

not  included  in  grant  of  timber,  Ac,,  for  repairs,  57,  60 

definition,  58 

trees  which  sprout  again,  59 

^  saleable  underwoods,^  58,  93 

rating  of,  58,  93 

may  be  cut  by  tenant  as  crop,  when  ripe,  59 

according  to  custom  only,  59,  77 

injunction  to  prevent  cutting  immature,  59 

right  to,  not  affected  without  clear  words,  59,  60 

nor  by  power  given  to  trustees,  60 
windfall  of,  belongs  to  tenant,  60 
injuring  by  cattle,  60,  61 

by  bad  or  continual  cutting,  60,  61 
grubbing  up,  60,  61,  349 

tenant  not  liable  when  landlord  cuts  trees,  not  excepted,  61,  62 
nor  if  he  has  grasing,  62 
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UNDERWOOD  {contvnuecl)'^ 

iiur  if  landlord  removes  demised  hedge,  62 

where  a  common  rans  throagh  wood,  63 

no  injunction  against  cutting,  where  title  disputed,  63,  3fG 

local  customs  as  to  cutting  pollard  tops  and  u.,  63 

when  mortgagor  in  possession  will  be  restrained,  (ji 

timber  cut  for  benefit  of,  63—65,  312 

ornamental  trees  so  cut,  65 

when  protected  from  equitable  w.,  65 

covenant  by  lessor  to  pay  for,  248 

whether  tenant  at  will  may  cut,  262 

co-tenant  is  liable  for  cutting  at  unseasonable  times,  265 

dowress  is  entitled  to  poles  and  small  timber,  270 

power  of  trustees  for  infants,  274 

application  of  moneys,  275 

right  under  inclosure  awards,  306,  307 

magisterial  precept  to  prevent  grubbing  up  (Tr.),  34S— 3t»0 

UNIMPEACHABLE  TENANT.    (See  Wituout  Impkaciimrnt.) 

UNITED    STATES, 

law  of,  as  regards  agricultural  w.,  29 
as  regards  clearing  timber,  143 

USUFBUOT, 

Roman  law  of  u.  in  timber,  82 — 84 

VILLEINS, 

w.  in  dispersing  or  exiling,  9,  10 

VIVAEY.    (See  Fish-Ponds,  Birds,  &o,) 
injury  by  excessive  killing,  11,  39 

WAINSCOT,    (flfee  Fixtures.) 

pulling  down,  may  be  w.,  13 

WABBHOUSE.    (See  Warranty  of  Fitness.) 

WAEPING  LAND, 

compensation  under  Agricultural  Holdings  Act  (q.  v.))  *253 
authorised  under  S.  L.  Acts,  37H,  379 

WARRANTY  OF  FITNESS,  248—260 

demise  of  warehouse  eo  nomine,  reasonable  user,  ib. 

lessor  may  be  bound  to  repair  if  damaged  by  reasonable  user,  248 

but  not  to  rebuild,  250 

there  is  no  implied  warranty  at  law,  250 

WARREN.    (See  Rabbits.) 
what  is,  39 

injury  by  excessive  killing,  11,  39,  41 
what  are  birds,  &c.,  of  w.,  39 
demised  as  land,  40 

WASTE, 

what  is,  9,10,  11 
must  be  in  the  tenement,  10 
distinguished  from  trespass,  10 
in  trees  standing  for  defence  of  house  or  cattle,  10 
reasonable  user,  11,  248 — 250 
distinguished  from  bad  husbandry,  35 
damage  to  inheritance  essential,  o6, 125, 127 
in  case  of  lunatic's  estates,  278 
co-tenants,  263,  265 
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WASTBB, 

exolnded  from  all  benefit  of  w.,  198 

WATEE, 

w.  b^  soTFoanding  or  sabmerging,  10 

catting  trees,  supporting  bank,  11 

bote  for  oattle  troagh,  44 

w.  throngh  permitting  decay  of  wall,  213,  214    {See  Permissive  W.) 

tenant  not  liable  for  nnusnal  violence  of  sea,  <feo.,  214,  251 

injanction  refused  to  protect  from  sea,  214 

compensation  for  works  of  irrigation  under  Agricultural  Holdings 

Act  (q.  ▼.}>  2^3 
for  watercourses,  ponds,  wells,  reservoirs,  sluices,  embankments,  253 
engine-houses,  water-wheels,  mills,  shafts,  wells,  tanks,  reservoirs, 

&C.,  authorised  under  Improvement  of  Land  Act,  1864,  363 
irrigation  and  water-works  authorised  under  S.  L.  Acts,  378,  379 
embankments  and  seawalls,  Ac.,  379 
accommodation  works  on  rivers,  lakes,  sea,  tidal  waters,  379 

WATERCOURSES.    (Bee  Water.) 

compensation  for,  under  Agricultural  Holdings  Act  (q.  v.))  253 

right  of  landlord  to  make,  in  Ireland,  256 

on  fair-rent  holdings,  257 

provision  for^  in  building  conveyance  by  life  tenant,  376 

authorised  under  S.  L.  Acts,  378,  37i> 

WAY.    {See  Roads.) 

landlord's  right  of,  over  fair-rent  holdings  (Ir.)  for  certain  purposes, 
257 

WELLS.    {Bee  Water.) 

WHITETHORN.    {See  Timber,  Bushes,  Hedges.) 
timber  by  custom,  10,  101 
protected  when  standing  for  defence  or  shelter  of  house  or  cattle, 

10,65 
and  when  ornamental  (q.  v.),  65 

WILL, 

meaning  of,  in  S.  L.  Acts,  371 

WILLOWS.    {Bee  Equitable  W.,  Pollards.) 
when  protected,  10 
timber  by  custom,  10, 101 

protected  when  standing  for  defence  or  shelter  of  house  or  cattle,  10 
supporting  a  bank,  11 
cropping  of  pollards,  65,  66 

WINDFALL  {Bee  Accident,  Stranger),  206—210 
of  coppice  belongs  to  tenant,  60,  89,  207 

on  larch  estate,  regular  thinnings  and  fellings  :  income,  89,  207 
thinnings,  89,  207 

of  timber  belongs  to  "inheritance"  (q.  v.),  206,  207 
of  timber  by  custom,  94 
of  dead  trees  {See  Dotards),  94,  206 
of  fruit  trees,  severance,  95,  96,  207 
belongs  to  tenant  without  impeachment,  146,  207 
of  houses,  property  in  materials,  194,  207 
of  fuel,  belongs  to  tenant,  206,  207 
whether  realty  or  personalty,  209,  278.    {Bee  Descent.) 
on  copyhold,  295 
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WINDOWS.    (See  Fixtures.) 

pulling  down,  may  be  w.,  13 

WITHOUT  IMPEACHMENT  OF  W.  (See  Bquitablb  W.),  145—165 
meaning  of  phrase,  145, 152 

distingaished  from  *^  withoat  impeachment  of  any  action,"  145 
eiyes  property  oyer  things  severed  during  privity  of  estate,  145, 146 
18  only  operative  on  an  estate  in  possession,  146,  149.     (See  Gol- 

LXTSIOV.) 

what  is  the  effect  of  an  in j  auction  restraining  lawfal  catting,  146 
whether  overriding  term  or  tmst  prevents  cutting  timber,  146, 147, 

152—156,  308,  314,  316 
unimpeachable  tenant  may  cut  timber  as  he  pleases,  147, 182 
open  and  work  mines,  147, 151 
plough  ancient  meadow,  147 
may  not  commit  *'  equitable  w."  (q.  v.),  147, 166 
may  not  cut ''  immature  trees  "  (q.  v.),  181 — 183 
nor  those  planted  for  shelter  or  shade,  173, 180 
sub-tenants  are  unimpeachable  by  remainderman,  147, 148,  299 
except  when  the  immediate  lessor  becomes  unimpeachable  after  the 

lease  granted,  148 
lease  by  unimpeachable  tenant  may  contain  exceptions,  14^ 
but  not  so  an  assignment,  147 
change  of  estate  destroys  the  privilege,  148, 157 
copyholder  of  inheritance,  and  customaryhold,  may  prescribe  to  be 

unimpeachable,  and  to  make  sub-tenants  unimpeacbable,  295 
assignee  of  term  is  also  unimpeachable,  314.     (See  284.) 
tenants  of  ecclesiastical  property  cannot  in  general  be,  327 
if  so  in  terms,  they  ma^  be  restrained  by  injunction,  327 
tenant  may  not  exercise  power,  where  trust  for  sale,  108,  109, 148, 

309 
nor  where  trustees  buy  a  timber  estate,  150,  309 
windfall  belongs  to  unimpeachable  tenant  in  possession,  146 
so  chattels  severed  by  stranger,  151 
so  of  minerals,  purchased  under  L.  0.  G.  Act,  1845,  151 
whether  executory  life  estates  should  be.    (See  Executobt  Trusts.) 
tenant  of  ecclesiastical  holding  restrained,  171, 172 
'  whether  limited  owner  is  intended  to  be  dispunishable,  construction, 

188 
tenant  entitled  to  proceeds  of  severance  under  order  of  the  Gourt, 

203 
tenant  entitled  to  proceeds  of  w.  if  severance  justifiable,  197,  204, 

205 
effect  of  Judicature  Act,  1873,  s.  26, 198 

not  entitled  to  throw  burden  of  repairs  on  capital  generally,  234 
execution  of  improvements  under  Improvement  of  Land  Act,  1864, 

is  not  w.,  363 
nor  is  the  using  of  local  materials  for  that  purpose,  363 
lessor  of  minerals  under  Settled  Estates  Act,  1877,  entitled  to  three- 
quarters  rent,  364 
so  m  lease  under  S.  L.  Acts,  374 

improvements  authorised  under  S.  L.  Acts  do  not  constitute  w.,  381 
nor  does  using  local   materials   in  effecting  improvements  and 

repairing,  381 
points  of  "  construction  "  (q.  v.),  162—158, 188 
devise  of  rents  and  profits  (q.  v.)>  &<*.,  162 
"without  impeachment,  except,"  155 — 157 
powers  of  unimpeachable  trustees,  156,  157,  308,  309,  313 
mowing  park  restrained — construction,  158 
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WITHOUT  IMPEACHMENT  OF  W.  (continued)— 

tenant  for  life  may  lease  for  twenty-one  years  withont  fine,  and 

"  whereby  the  lessee  is  not  exempted  from  panishment  of  w."  ; 

special  powers,  393 
lease  under  s.  46  of  Settled  Estates  Act,  mast  not  be  made  without 

impeachment,  218 

WOODS.    (See  Trees,  &c.) 

statutory  action  lay  for  w.  in,  9 

stubbing  up,  10 

destroying  germins,  10 

lease  of,  what  passes,  49,  243,  332,  333.    (See  Gkavt,  &c.) 

converting  wood  into  arable  land,  134 

lease  of  wood  containing  only  great  trees,  243 

"  wood  and  underwood,"  construction,  333,  334    (See  Grant.) 

magisterial  precept  to  protect  (Ir.),  348 — 360 

WORKING  CLASSES.    (See  Cottages.) 

dwellings  for,  provision  as  to  disposing  of  land  for,  392 

definition  of,  392 

body  corporate  may  dispose  of  land  for  dwellings,  392 


THE   END. 
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